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TUESDAY, MAY 13, 1958 


House oF REPRESENTATIVES, 
COMMITTEE ON THE JUDICIARY 
Washington, D. C. 
EXECUTIVE SESSION 


The committee met at 10:30 a. m., room 346, Old House Office 
Building, Hon. Emanuel Celler (chairman) presiding. 

Mr. Cetier. The meeting will come to order. 

We are assembled this morning especially to hear Judge Smith, 
chairman of the Rules Committee, and a distinguished Member from 
the State of Virginia as well as a witness from the Department of 
Justice, Judge Walsh, in connection with the bill offered by Mr. 
Smith, H. R. 3. 

I would like to say by way of preface to this meeting that H. R. 3 
on July 3, 1956, was reported by the full committee of the House in an 
amended form. Mr. Walter, of Pennsylvania, offered the report and 
the request was made for a rule. The rule was granted but it was 
never called up. 

I am just going to read briefly from the report. This will take just 
a few moments and I would like to do this so that the men may have 
their recollections refreshed on this matter. I will read from page 3 of 
the report because we do not have a sufficient number of copies to 
distribute them to all of the members: 


* * * The Pennsylvania Supreme Court decision in the case of Pennsylvania v. 
Nelson (377 Pa. 58, 104 A. 2d 133), was one of the factors which influenced the 
introduction of H. R. 3, and this is the same case which has been referred to in 
the previous paragraph. Subcommittee No. 1 of this committee held hearings 
on H. R. 3 and several related bills which were also concerned with this aspect of 
the relationship between the State and Federal legislation. On the basis of those 
hearings and after full consideration and study, the committee decided to recom- 
mend legislation limited to the specific area of subversion and sedition. The 
more general approach taken by H. R. 3 as originally introduced, dealt with the 
whole span of relationships between State and Federal laws. 

Problems concerning the relation of the Federal and State Governments were 
the prime subjects of discussion at the time of the adoption of our Constitution, 
and down through the years new situations have occurred which have given rise 
to similar problems. In each case the problems had to be met and dealt with in 
accordance with the demands of each individual set of circumstances. It appears 
questionable that a formula could be found that would serve to define in all in- 
stances just how the relationship between State and Federal laws should be inter- 
preted. This is recognized in the Nelson decision itself. There the court ob- 
served that courts have utilized different criteria as a basis for finding whether or 
not the Federal law does in fact supersede State law in a specific instance. The 
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court*in that decision quoted as follows from the earlier case of Hines v. Davido- 
witz (312 U. 8. 52, 67), in order to describe some of those criteria: 

{[T]his Court in considering the validity of State laws in the light of * * * 
Federal laws touching the same subject, has made use of the following expressions; 
conflicting, contrary to; occupying the field; repugnance; difference; irreconcil- 
ability; inconsistence; violation; curtailment; and interference. But none of these 
expressions provides an infallible constitutional test or an exclusive constitutional 
yardstick. In the final analysis, there can be no one crystal clear distinctly 
marked formula. 

The broad coverage provided by the language of H. R. 3 as originally intro- 
duced would also make it difficult to describe precisely the effect which that 
language would have if it should be enacted into law. 

As a result the committee determined to recommend that H. R. 3 be amended 
to provide concurrent jurisdiction for Federal laws relating to the specific area of 
sedition and subversion. It was clearly demonstrated in the course of the hearings 
on this bill that this is the field which most urgently requires clarification, and 
where it appears that concurrent jurisdiction will best serve the purpose of effective 
law enforcement. It is important to note that the Department of Justice has 
found that State governments can work easily and well with the Federal Govern- 
ment to control sedition and subversion and that experience has demonstrated 
that such a dual system of sovereignty has the necessary flexibility to meet the 
problems arising in those fields of law enforcement. Such a system operates so 
that the efforts of the State and Federal Governments serve to supplement each 
other * * *. 

That was the action taken by the full committee, as you have just 
learned. 

Judge Smith, for whom we have a very affectionate regard, has 
testified on a number of occasions concerning the bill which he has 
offered again and which is still called H. R. 3. It was agreed that 
Judge Smith would come here today and explain to the committee or 
respond to questions of the committee which they may propound to 
him. It was also agreed that Judge Walsh would indicate the point of 
view of the Department of Justice. 

A stenographic report is being taken of these proceedings and if 
there is no objection, Judge, by vou or anyone else, we will be very 
happy to make these proceedings public subsequently. 

It is agreed likewise that Judge Walsh will open up the proceedings 
and Judge Smith will follow. 

Judge Walsh, would vou step forward, please? 


STATEMENT OF JUDGE LAWRENCE E. WALSH 


Mr. Wautse. Mr. Chairman and gentlemen of the committee, | 
thank you very much for this opportunity to appear before you. | 
regard it as a great honor to be permitted to speak at this executive 
session of the full committee. The subject of H. R. 3 is in the very 
delicate field of preemption, the question of when a Federal statute 
preempts the field and prevents State legislation or regulation. 

The bill is that of one of the most distinguished Members of this 
Congress, Judge Smith, who has given it much thought. He has been 
nice enough, let me say, to have a long, informal discussion with me 
and he and I—I do not mean to be presumptuous, but I think that we 
have a common desire to see the States brought into the field wherever 
they can. I believe that the difference of view that we will probably 
express this morning as to the manner in which this may be done 
effectively will develop. 

Before coming to this bill, if I may, I would like to take just a 
moment to sketch the background for it. 
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If 1 talk too long, I am sure that I will be promptly interrupted. 

The Constitution provides, as you all know, that the laws of the 
United States which shall be made in pursuance thereof, shall be the 
supreme law of the land. That means that if there is constitutional, 
Federal statute in effect, there can be no question that any conflicting 
State law must yield to it. There cannot be a conflict of the two 
The State law must be the law to yield. 

The overlap usually develops in the field of interstate commerce 
because under the Federal Constitution, Congress has the power to 
regulate interstate and foreign commerce and the Supreme Court 
over one-hundred-and-seventy-odd years has given this power the 
broadest possible expansion: that is, the power of Congress to reach 
into the stream of commerce is most extensive. 

Congress has never exercised this full power. It has left to the 
States the regulation of a very important segment of this stream. 
The States, as you know, have reserve powers which were not granted 
to Congress and they were reserved to the States. Their most impor- 
tant powers are the so-called police powers. There are powers to 
provide for the health, security and safety of the people. The police 
power of the State to make this kind of provision is inevitably going 
to come into conflict at various points with the power of Congress to 
make uniform regulations and uniform laws, so that the commerce 
of the country and the States can be brought together under uniform 
standards. 

The delicate question that we discuss this morning is what happens 
at these points of conflict and when is there actually a point of conflict? 

The courts have, | think, divided these roughly into three cate- 
gories. There are certain types of commerce which have an obvious 
need for a uniform national treatment so that even if there is no 
Federal statute whatever, the State nevertheless may not regulate. 
For example, | think that the State of Arizona tried to limit the 
lengths of freight trains and provide that no trains shall have more 
than a certain number of cars. There was no Federal statute that 
limited the length of freight trains, or made any provision with 
respect to the length of freight trains, but the Supreme Court held 
many years ago that the length of trains making interstate runs was 
a matter requiring obviously uniform treatment and you cannot add 
and take off cars at each State line, so that no State law on the subject 
could be constitutional. That is your first category. 

The first category is the area in which there is such an obvious need 
for uniform treatment that even in the absence of congressional 
action, there can be no State law. 

There is a second type which is relatively easy to handle, where 
there is a congressional enactment and also a State enactment on the 
same subject matter. Just to take an example, there was, and, I 
think, still is, a Federal law with respect to the shipment of diseased 
cattle across State lines. The Congress provided, I believe, that that 
was acrime. <A State had the same sort of law that the importation 
of a diseased beast into the State made the importer subject to civil 
liability. The importer claimed that the State law must fall in the 
case of this conflict because the Federal law occupied the whole field. 
The court said no. The court said that there is no conflict between 
these laws and they can exist side by side. They said that the 
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Federal law can be effective and the State law can be effective, so the 
State law was sustained. 

For example, if the Federal law required a green light on a loco- 
motive and the State law required a red light, it would be obvious 
that the conflict was such that they were irreconcilable and the 
State law must yield. Where you have two laws, both regulating the 
same conduct, then the function of the Court is simply to see where 
they can coexist or where they cannot, The most difficult field is 
the third field where Congress has legislated but has not legislated as 
to every particular in the field. 

For example, on railroads’ safety legislation, Congress has passed 
extensive laws as to the type of grab irons that must be on freight 
cars. It has given the interstate Commerce Commission powers 
to make regulations as to locomotive safety. If Congress provides 
that there shall be a certain type of grab iron on every freight car, 
what happens to a State statute which says there must be a certain 
kind of grab iron handhold on each freight car? 

The courts said it is obvious that Congress had a pattern that it 
intended and it intended its pattern to be the complete pattern and 
it did not intend to leave room for supplementary State legislation, 
so that the State law which would have required both grab irons and 
handholds was held unconstitutional. All the interstate railroads 
had to do was to comply with the congressional law. That always 
poses a difficult problem and it always comes down to a question of 
what did Congress intend. There is no easy formula. 

In addition to all of the problems that the Court is confronted with 
when it interprets a statute in trying to find out what Congress in- 
tended, you have this delicate question of conflicting Federal and 
State relationships. What the courts have had to do is to go back 
and read the statute, read the particular proven involved, read the 
entire act of which it is a part, and then go to the legislative history 
and try to decide, did Congress intend that those safety factors which 
were not specifically prescribed were not required, or did it intend = 
provide some of the safety factors and leave to the State and loca 
supplementation those others that the State or locality may seek . 
add? 

As the chairman indicated from the report which he read, there is 
no easy formula by which vou can tell these things. It is a matter of 
patient and objective re ading of the statutes, seeing the entire con- 
gressional policy involved, and then, to every extent possible, to pre- 
serve the State legislation and only where necessary, strike it down. 

This doctrine of preemption, I think, has been the salvation of the 
Federal system. It has made possible the independence of the States 
because if it were not for this rational and flexible manner of dealing 
with the conflict between State and Federal activities, I think that 
long ago it would have been found difficult to continue the independent 
spheres of activities of our States which has made them so important 
in making provision for our people. 

The greatest of the scholars on the bench over a long period of 
time have devoted their attention to this field. It is not any new 
movement of any sort. It is a thoughtful doctrine that commenced 
with Marshall and has been expounded and worked on painstakingly 
by a group of devoted judges over one hundred and sixty-odd years 
since that time- 
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As you look back over those cases, you will find that there has not 
been any hostility to the States and that time and time again the 
Supreme Court has said: 

There has got to be a clear showing of unavoidable conflict before we will strike 
down a State statute by implication. 

Mr. Forrester. Will the gentleman yield? 

Did they say that in the Steve Nelson case? 

Mr. Wausu. No; but let me make the Department’s position clear 
on that. We are with Judge Smith on the Steve Nelson case. We 
think there should be concurrent State powers in the field of sedition 
and treason. For many years, there was only State law on the subject 
and I think that for many years before, up until 1941 or 1942, sedition 
was punishable only through State prosecution. 

Mr. Porr. Do I understand that the witness is critical of the judg- 
ment of the Supreme Court in the Nelson case? 

Mr. Watsu. No, sir. As a matter of fact, it was the judgment of 
the Pennsylvania court that struck down the statute in the Nelson 
case. The Supreme Court merely affirmed the State court. 

Mr. Porr. With reference to the decision that the Court made, 
whether it be called a firm answer or something else, do you feel that 
the Court was amiss in its judgment? 

Mr. Watsu. No, sir. 

Mr. Porr. What do we interpret your 

Mr. Watsu. I might add that the Department of Justice sought a 
reversal of the Pennsylvania judgment. In other words, we advocated 
a course different from that taken by the Court but we respect the 
Court and if those nine Judges reached that conclusion, I do not say 
they are wrong. 

Mr. Forrester. Getting back to this Steve Nelson case, and along 
the lines of the question of the preemption field, will the gentleman, 
for my benefit and for the benefit of some of the other members of the 
committee, give us the rationale and distinction the Federal courts 
have uniformly recognized in giving to the States the right to prosecute 
liquor cases? 

Mr. Wats. Yes, sir. 

Mr. Forrester. That was very true when the prohibition amend- 
ment existed forbidding that. 

Mr. Wautsn. The 18th amendment. 

Mr. Forrester. Can the gentleman tell us how the States had the 
right in that field and did not have the right in other fields? 

Mr. Watsu. I[ will do my very best to explain the position which 
the Department opposed. They have gone over the two statutes 
and they concluded that the very type of conduct which was made 
punishable under the State statute was made punishable under 
Federal statute. During the war they found that there had been an 
effort by the Government to concentrate in Federal hands—this was 
during the peak of the war—concentrate in Federal hands under the 
leadership of the Director of the FBI the responsibility for rooting 
out the Communists and those who were disloyal to us. They had 
statements in which the then President and the Director had asked 
that local and State law-enforcement agencies funnel all of that 
information into Washington so that an act in the Midwest might be 
appraised in the light of an act in the Northeast. 
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Mr. Forrester. I am well aware of that recent action. 

Mr. Watsu. That, sir, was in 1940. This was President Roosevelt. 

Mr. Forrester. That is right. 

Mr. Wausu. It was on the basis of those statements that the Court 
said that in view of the fact that the Congress saw fit to act in 1940-41, 
and in view of this background for its action, we conclude that they 
meant that Congress meant to supersede the States in this field. I say 
that the Department argued a different view. We felt that both the 
States and the Federal Government could help each other in this field. 
It may be that there was a lot to be gained by having them both in 
the field, but we now support a bill which, in that particular field, 
would go right along with what Judge Smith wants here. 

Mr. Forrester. I want you to explain to me why it is that you 
have preempted the field in sedition and yet it has been a constant 
force over the years that when you have constitutional amendments 
to forbid liquor, and so forth, that the courts have repeatedly held 
that there was nothing in double jeopardy and yet you have not de- 
parted from that? 

Mr. Watsu. You have the same thing with respect to narcotics 
right now. Both the State and Federal Governments prosecute con- 
currently violation of narcotics laws. 

Mr. Rocsrs. All of the States have taken action on transportation 
in interstate commerce? 

Mr. Wats. Right, but I mean the fact that we both prosecute the 
same conduct concurrently without conflict. We have very nice 
relationships. 

Mr. Rocers. Your prosecution on the part of the Federal Govern- 
ment is on the failure to pay the tax. 

Mr. Watsu. On the sale without paying the tax. 

Mr. Rocrrs. On the sale without paying the tax, but the jurisdic- 
tion of the Federal Government comes on the taxing power and it is 
not the regulation of the narcotics itself within the State. 

What I am trying to get at is this: Would there be a conflict in the 
statutes themselves when one is based upon a taxing power and the 
other is based purely upon the power to regulate by State? 

Mr. Watsu. No, sir; I do not think there is. The point I was 
trying to make is that the same act violates both statutes at the same 
time and yet we both get along very well. We get along very well in 
the States and the Federal Government in conducting our joint 
prosecution of that. 

Mr. RoGrrs. While the same act may be a violation of both, my 
point is that they have a State statute that is different from the Federal 
one but it pertains to the same thing. According to the theory that 
the Department of Justice you would like to have the State extend 
its authority as far as possible? 

Mr. Wausu. Yes, sir. 

Mr. Roaers. As it relates to narcotics, as it relates to subversive 
activities and as it relates to many other fields which the Federal 
Government has exercised? 

Mr. Watsu. Yes, sir. 

Mr. Rocrrs. That is the position of the Department? 

Mr. Wausu. That is the position. The only difference between 
Judge Smith and the Department—I do not mean to be presumptuous 
but the only one I think of at the moment is that Judge Smith 
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seeks it by this general statute. We would like to go at it field by 
field, and, if there is any conflict, let us eradicate it field by field, so 
we know what we are doing. 

Mr. Forrester. Would the gentleman vield? 

Mr. Ce.tuer. Just a minute. 

You want to go step by step in an attack on = and to go at each 
field separately, “not indiscriminate ‘ly as in H. R. 

Mr. Watsu. Yes, sir. 

Mr. Cetuer. For example, in the case of the Tidelands, we changed 
the Supreme Court decision by legislation covering the subject of 
Tidelands. 

On the question of subversives you would do the same? 

Mr. Watsu. Yes, sir. 

Mr. Cetier. And approach this thing gradually, subject by subject, 
rather than in general as envisioned in this bill? Is that the point? 

Mr. Wausn. That is exactly it 

Mr. Forrester. What I am particularly interested in is, where did 
you get this preemption doctrine in the first place? Is it through the 
Constitution or is it legislative on the part of the Supreme Court? 
After you have told me where you got it, tell me why you claimed it on 
subversion and never claimed it on the prohibition laws? 

Mr. Wausu. Let me start to answer each part of the question as | 
can. 

The source of the doctrine is the Constitution itself. The Consti- 
tution provides that the or laws shall be the supreme law of the 
land. That has made it necessary for the Court to say that when 
there is a conflict between sai Federal law and the State law, and they 
have over this long period of years tried to spell out the guideposts as 
to when that conflict occurs 

Mr. Forrester. | follow the gentleman thoroughly, where there is 
a conflict, but where is there any conflict in the Steve Nelson case? 

Mr. Wausu. | am arguing the position of the Court. They would 
say that the conflict lies in the need for one group to have exclusive 
control of the prosecution. In other words, the intricacy of the 
conspiracy which they were seeking to root out was such that it did 
not lend itself to the independent efforts of the two allied groups. It 
had to be concentrated in the hands of a single group. 

Mr. Forrester. Contrast that with the case of liquor. 

Mr. Wausu. In the liquor case you have a series of isolated trans- 
actions. ‘There was not any international conspiracy to bring liquor 
in the country in any degree comparable with the Communist con- 
spiracy. You did not have that overall, single control required in the 
Court’s eves, that overall, single prosecutor. You had a series of 
isolated transactions which could be prosecuted as individual, local, 
problems. ‘That is the way the Court would look at it. 

Mr. Forrester. The gentleman would agree that you have a 
constitutional amendment required for that? 

Mr. Wausu. Yes, sir. 

Mr. Hype. With due respect to the gentleman from Georgia, I 
understand that Judge Walsh is simply trying to explain to the 
committee the Supreme Court’s point of view. He has said that the 
Department of Justice did not agree with it and argued against it. 

It seemed a little unfair to expect him to testify to something he 
argued against. 
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Mr. Forrester. The gentleman understands that he is talking 
about the Supreme Court on one particular case. 

What I am trying to find out is, why, if it worked in one case, it 
did not work in another case. Why in one field and another thing in 
another field? 

Mr. Hype. That would require him to go into the innermost 
recesses of the minds of the Court. I do not think any of us here is 
competent to do that. 

Mr. Forrester. The gentleman knows I have repeatedly con- 
demned the Court and I believe if you gentlemen get around to that 
view—— 

Mr. Cetuer. Proceed. 

May I ask the members to withhold their questions until Judge 
Walsh has given us his general observations. It may be that his 
observations will answer some of the questions that the members have 
in mind. 

Mr. Wats. | come now to the bill and I am sure that you have 
all seen it. It provides that no act of Congress shall be construed as 
indicating an intent on the part of Congress to occupy the field in 
which such act operates, to the exclusion of all State laws on the same 
subject matter, unless such act contains an express provision to that 
effect. 

The Court has always recognized that that makes the problem as 
easy as possible, that Congress occasionally does put in an express 
provision as to whether it is superseding or not superseding the State 
law and to some of us who have been on the State side more than the 
Federal side, it sometimes seems that Congress puts in a provision 
that the State law shall not be superseded ‘and gets supe ded just 
the same. That is only occasionally. 

It seems to me that the first sentence of the act tries to make pro- 
vision for this express superseding. 

The second sentence says: 

* * * No Act of Congress shall be construed as invalidating a provision of 
State law which would be valid in the absence of such Act unless there is a direct 
and positive conflict between an express provision of such Act and such provision 
of State law so that the two cannot be reconciled or consistently stand together. 

That second sentence is pretty much a paraphrase of the present 
rule. It exte nds it and puts in that bill the words, ‘‘express provision 
of such act.” 

The present law is that the Court will not imply a conflict between 
the congressional bill and that of the State Bb ania it is 
clear that the two statutes cannot be reconciled. That is the rule 
and doctrine of preemption, as Judge Marshall expounded it. 

Occasionally as with any rule we, as a group of lawyers, are going 
to disagree with each other and with the Court as to an individual 
application. We are going to say that these two statutes were recon- 
cilable. 

As I read the language of Congress and the legislative history, there 
was no intent to prevent State legislation supplementing the con- 
gressional act. I say, among the group of us here in the room, I am 
sure that if we reviewed all of the leading cases that have gone to the 
Supreme Court that we might agree on thre e-quarters of the m, but as 
to 25 percent of them, there would be individual disputes among 
us. You must recall that only the tough ones get to the Supreme 
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Court and for every one that gets to the Supreme Court, there are 
hundreds of cases disposed of in the lower courts by reliance on this 
doctrine of preemption. Just because there have been a handful of 
cases in which some of us, or, indeed, maybe 1, 2, or all of us, might 
have reached a different conclusion, but all that I urge is that this 
doctrine which has been so magnificiently studied and developed not 
be swept aside, and we should not go back to those 1 or 2 cases, or 
the 25 cases, whatever it may be, in which we think that a different 
result was intended. Let us rather change those particular laws to 
offset the results which we regard as erroneous. 

Mr. Forrester. Are you for that? Are you endorsing the latter? 
I think it is the law, and I think the gentleman said 

Mr. Watsu. Except for that one word, ‘“‘express.”’ If I had to tell 
my 15-year-old daughter in 1 sentence what the doctrine of pre- 
emption was, I could not write a better sentence. I think it would be 
fatal to try to compress a doctrine which has been developed and 
written about over 150 vears into a single sentence. 

I think that Judge Smith has done a magnificent job, but I just do 
not think that it can be done. 

Let use take a field which is simpler and less delicate, the question of 
negligence. 

Would any of us put in 1 sentence, or would you try to enact a 
statute that defines negligence for all purposes in 1 sentence? Maybe 
we would, but we know that that statute would probably cause more 
trouble than it would ever eradicate. 

That is what we are fearful of here. In addition to trying to com- 
press the law accurately into one sentence, I think this requirement for 
a conflict between an express provision of such act and the provision 
of the State law may be an attempt to change the existing law. I do 
not know. 

It causes trouble because, you see, your conflict between the Federal 
pattern and the State pattern is not one that develops easily on obvious 
points. 

If I may, I will tell you how I first got into this field. I was counsel 
to the State public service commission, and I had all of the feelings 
that Judge Smith may express. I had feelings on all of the things that 
my State agency could do to save the time of the great Federal agencies 
like the Interstate Commerce Commission. 

Let them concentrate on regular, national problems while we take 

care of our local railroads and buslines back home ourselves. 

Congress in 1920 enacted an Interstate Commerce Act and, among 
other things, it gave the Interstate Commerce Commission sweeping 
control over the securities of interstate railroads. It just used the 
word “security.” 

Ten years later, a new type of financial paper became popular, the 
so-called conditional-sale agreement. Up until the mid-1920’s, you 
got conditional-sales agreements usually in the sale of small appli- 
ances, where a grocery man wanted to buy a cigar counter, or some- 
thing, and you bought it on a conditional-sales agreement. That 
means the title will stay in the purchaser’s hands until he has paid. 

The railroads started to use conditional-sales agreements to buy 
their equipment and, from 1925 until 1950, I would suppose that the 
greatest part, or at least railroad equipment in my State, was bought 
through these conditional-sales agreements. 
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The Interstate Commerce Commission then was faced with the 
problem of whether their approval was required before a railroad 
could subject itself to the liability of a conditional-sales agreement. 
They concluded that a jandibicanbesien: agreement was not a security. 
Here Congress has enacted a plan whic h was going to put railroad 
financing into the hands of a single agency so they would not have to 
go to the agencies of each of the 48 States in order to borrow mone \ 
to buy cars. The Interstate Commerce Commission concluded that 
the Congress did not intend to include this type of paper, which had 
become the most important type of paper for that purpose. 

I was confronted with the problem because my State commission 
had the power to regulate conditional-sales agreements because the 
State courts had held with respect to our intrastate companies that 
our power to pass upon the securities of public utilities included 
conditional-sales agreements. 

How could Congress have ever foreseen in 1920 the development of 
that controversy? Yet, this act, which contemplates express pro- 

vision as to whether this will or will not be preemption, presupposes 
that Congress will be able to sit here, enact the law, and foresee these 
conflicts. 

The easy ones it can foresee. The easy ones never arise, because 
people understand those. It is these unforeseeable ones, that in good 
faith people on both sides come up with conflicting views about, that 
cause litigation and, as to that sort of litigation, is it not much better 
to leave it to the court to resolve after re ading the entire act, after 
looking at the entire plan for congressional regulation, and after looking 
at the State statutes sianadiag desi iot then better to havi 
them do that after the conflict has actu: ally arisen aul when they can 
see how the cards are falling and how the chips are going to fall? Is 
it not better to let the court then try to decide, the same as it does in 
all other fields, what the congressional intent was? Is that not better, 
rather than to attempt to sit back here now and think that any group 
of men, no matter how gifted, can foresee all of these conflicts which 
must be inevitable in a country as complicated as ours? 

The problem of foreseeing all of the conflicts in connection with 
existing State laws would be insurmountable, but when you realize 
that this bill may be considered as an invitation for the States now to 
enter fields which they have traditionally stayed out of, and which 
they have regarded as preempted by Congress over 50 or 100 years, 
how impossible it will now be to see what new conflicts with State 
legislation this will produce? That is the thing that terrifies the 
Department. 

We symphathize with the full development of State regulatory 
agencies 

As I say, I have lost more lawsuits and I have more scars from the 
interpretation of this doctrine than any other, but I respect the 
doctrine as one that is essential. It is a good doctrine, though | 
have disagreed with its application in individual cases. I have 
even come down here once and tried to get a bill to change a particular 
application. We settled that lawsuit, and we did not have to, I 
go right along now with Judge Smith in his efforts to develop and 
protect these fields for State activities. 

I ask that there not be an attempt to use this spirit for the protec- 
tion of State regulation in a way that is wasteful and to let it blow off 
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in an expression which will not be understandable by the courts who 
have to administer it, to try to harness it so that we first clear up this 
question of sedition. We are all together on that. When we get 
through with that, I am ready to sit down with Judge Smith on the 
next thing that comes along. 

He spoke to me this morning about cutting down the jurisdiction 
of the Federal courts so that there will not be this wastefulness of 
Federal lawsuits, and the Department will go just as far as he will 
in supporting such a measure. 

Mr. Cetter. We just reported a bill concerning diversity of 
citizenship. 

Mr. Wausu. And taking care of foreign corporations who have their 
principal place of business abroad? 

Mr. CELuER. Yes. 

Mr. Wausau. That will be a big help. We are all for that. 

When we get around to the Interstate Commerce Commission, | 
can at least talk to him as a private individual in that regard. I 
would like to do so. 

All we ask is that you not buy a pig in a poke here by enacting a 
bill the ramifications of which not one of us can foresee. 

| have talked a long time, but I would urge this: Visualize what 
this bill will do to organizations which for 50 or 100 years have relied 
upon the protection of Federal statutes for what they have done, and 
who are, probably, in violation of State law because they think they 
are protected by Federal law. The Federal law contains no express 
Pe Ch as to pree mption. 

Mr. Cetter. You mean this bill would be looking into the future 
as me as into the past? 

Mr. Wausu. Yes, sir. 

Mr. Ceutuer. It is a matter of construction? 

Mr. Watsu. I do not see any other way to read it. It says that 
no act of Congress, past, present, or future, I would say, can be con- 
strued as indicating an intent on the part of Congress to occupy the 
field in which such act operates to the exclusion of all State laws. 

I remember a lawsuit where, under the Federal law, the railroad 
had to make just and reasonable rules of service. Under the State 
law, it had to accept freight for shipment over any particular route 
that the shipper specified. The two were irreconcilable. 

For example, if shippers came in and started to specify with too 
great particularity as to how their freight should travel, it would make 
it impossible for the railroad to do justice to all of the other shippers, 
except at prohibitive cost. There was a conflict between the Federal 
and State laws, and the State prosecuted because the railroad did not 
take freight to ship as exactly directed under the State law, and it 
was held that if the railroad had done so, it would have violated the 
Federal law. Under the Federal law it was protected. 

What is going to jhappe n to railroads who have thought they were 
protected that way? They depend on Federal legislation for safety 
of equipment, for the issuance of their securities, for their rules of 
service, for the hours of work of their men. 

States have conflicting laws as to how many hours a week a inan 
may work. One of the reasons Congress enacted a uniform law for 
the railroads was to protect them from that. That does not have any 
specific provision as to preemption, as I recall it. The railroads have 
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a uniform bill of lading which is pursuant to Federal statute which, 
undoubtedly, will conflict with various State laws. What happens to 
them there? 

The State workmen’s compensation law, conceivably, would become 
affected as to railroad employees. ‘There is no preemption provision 
in the act. 

Mr. Moore. May I interrupt to say that would not—the very 
provision that you have read here-—take care of the very instance 
which you cite? 

Mr. Wausn. No; 1 do not think so. One of the problems that | 
have is this: I do not know whether an act of Congress occupies the 
field under either sentence 1 or sentence 2, or whether there must be 
both sentences 1 and 2 before it occupies the field. 

Mr. Moore. Is not sentence 1 qualifying? 

Mr. Watsa. I do not know. I honestly do not know. I have 
read it both ways and, as a matter of fact, at one time I had one view 
and, another time, the other. I would say it is nicely balanced as a 
pair of sentences. I cannot tell you which way to read those two 
sentences. 

Mr. Cretier. Mr. Walsh, I was interested in what you said, that 
you might have a business transaction that would pertain to a Federal 
statute and which might collide with a State law. Under present con- 
ditions, the transactions are perfectly proper and legal, but, if this bill 
were passed, and since it collides with the State law and there is a 
conflict, not irreconcilable conflict, then the participants in that trans- 
action might run afoul of the State law, despite the fact that all these 
years they have been operating legally? 

Mr. Wausu. That is what I am afraid of. 

Mr. Ce.tuier. That would be multiplied a thousandfold, would 
not? 

Mr. Wausau. It could be; not only would you have criminal liability, 
but think of all of the civil actions that could be started. 

Mr. Critter. You could go back any length of time? 

Mr. Wausau. I just would hope that the courts would, somehow, be 
able to work out of it, but there would be litigation as to transactions 
going back any length of time, as I see it, under this act. The big 
Federal acts which were enacted on the assumption that the doctrine 
of preemption would make clear the occupation of the field by the 
Federal Government, and they never bothered to expressly preempt 
the field. I do not think there is anything in the Bankruptcy Act on 
preemption. You have the whole field of patents, trade marks, and 
copyrights. However, as to trademarks, there is, to some extent, the 
situation of a joint Federal and State regulation, but I would doubt 
that you will find anything in those acts that deals e xpressly with this 
question of preemption. 

Mr. Keatine. Would the gentleman yield? 

Mr. Cetier. Mr. Feighan has a question. 

Mr. Feiauan. Mr. Walsh, 1 speak only for myself, but I believe 
that the members of the subcommittee would share the view that we 
would like to enact legislation that will, in essence, overrule the 
Supreme Court decision in the Steve Nelson case as to prosecuting men 
like Nelson. 

Mr. Watsu. Yes, sir. 
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Mr. Frrauan. Engaged in such dangerous activities. Do you feel 
that a bill could properly be drawn, that would stand up against all 
forms of attack, that would enable the States to have the power which 
was denied them under the Supreme Court decision? 

Mr. WatsH. Yes; I do. As to that particular crime, there is, 
actually, a bill pending. I do not know whether it is Judge Smith’s or 
not, but it would do just that. 

Mr. Keatine. Mr. Chairman, I did not want to ask a question, 
but I did want to bring out that the bankruptcy feature would be 
covered by the Constitution, but, as to patents, copyrights, and so 
on, your observation with regard to those might not apply. 

Mr. Watsu. I think that, in the absence of Federal legislation, the 
States had the power to enact their own bankruptcy laws. It is only 
the fact that the Federal Bankruptcy Act has preempted the field 
that has preempted their operation. There were periods in our history 
when the State bankruptcy laws were in effect, and parts of it are not 
as old as you might think. A lot of them came in in the 1930’s. As 
a matter of fact, “I would hate to see a bill like this enacted without, 
at least, knowing what all possible points of change might be in a 
tields so important. 

Mr. Hypz. For example, that part of the Bankruptcy Act dealing 
with the power to get together with the creditor and the debtor ana 
compromise? 

Mr. WatsuH. Chapter 11; yes. 

Mr. Hype. It is in the Bankruptcy Act, but not really an act of 
bankruptcy? 

Mr. Watsu. That is true 

Mr. Hype. It is perfectly possible there that you would have 
conflict with State laws? 

Mr. Watsu. Yes, and I would assume that there would be conflicts 
as to priority among creditors. You have organizations who deal 
on a many-State basis and who have to extend credit on a many-State 
basis. I hesitate to predict what kind of problems they might be 
confronted with. Your farmers and warehousemen have a comparable 
problem, because, as you know, there are many State laws as to the 
grading of produce and impure produce. The Federal Government 
has enacted regulations. They have a Uniform Warehousemen’s Act, 
and they also have acts as to shipment in interstate commerce of 
impure food. I suppose that standards will differ. 

Trying to think this back to New York, our farmers were always 
having problems, even with the doctrine of preemption in full force 
and effect, as to when they had to comply with State standards and 
when they had to comply with Federal standards. I guess the 
problem was that, if they were selling for certain areas, their trans- 
action was entirely intrastate and then they had to comply with 
State standards. If they were trying to sell in two areas, they had 
to comply with both. 

I think this bill will cause problems for farmers who only deal in 
interstate commerce. For example, farmers in New York who sell 
across the line into Massachusetts. I believe they have been ex- 
clusively subject to Federal regulation and they will now not be sure 
whether they are not required to comply with both State and Federal. 

There are other fields, but I do not want to belabor the point. I 
feel that before such legis lation should be enacted, there should be 
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a clear knowledge of what it is that we are changing and as to each 
of these points of conflict. If we are going to have to do that, if we 
are going to have to know exactly what we are changing, it is much 
easier to go along and change the offending statutes rather than enact 
some general provisions which will cause confusion of interpretation. 

Mr. Moore. Judge Walsh, we also have other legislation pending 
before this committee which seeks to accomplish the same thing as 
H. R. 3. I believe there is a bill which embodies the thinking of the 
American Bar Association, which is a much longer and more detailed 
bill than this. 

Has the Department reviewed that legislation? Do you have a 
position on that? 

Mr. Wausu. I am not sure which one that is. 

Mr. Moors. The Hiestand bill. 

Mr. Watsu. Mr. Hiestand went over a bill with me that has other 
provisions that will cause other problems. It was at least prospective 
in operation. This only postpones the evil day, Mr. Moore, because 
as far as acts in the future are concerned, if Congress wants it clear 
that the States are not to be preempted, it can do so expressly just 
the same as it can provide that they are to be preempted. 

Why change the settled rule that has this body of law behind it 
and has had it for 150 years? 

Mr. Moore. Simply because it has not worked successfully in 
certain instances. 

Mr. Watsn. If there is one point that I can make, I make it now 
as a State advocate. Iam not interested in the expansion of Federal 
power. I spent more years opposing it than ever supporting it. 

As a State advocate, let me say that over the years the courts have 
done 2 magnificent job in the field of preemption. As I told you, | 
have lost cases and I felt disappointments as to recent cases and I 
might or might not agree personally as to what I could do. 

Do not overlook the fact that for every case that reaches the 
Supreme Court, there are hundreds where the wheels move easily in 
the lower courts. The State and the Federal Governments may find 
their respective positions and go along side by side. 

Mr. Moore. Do you feel that the proposed legislation, H. R. 3, 
would do violence to this? 

Mr. Wausu. Yes, I do. I think this will produce litigation and it 
will offset all of the efforts of the past 4 or 5 years to reduce court 
congestion. I think that any time you attempt to compress a doc- 
trine as flexible and as extensively developed as this into two sentences, 
and I have the most tremendous respect for the draftsman, I think it 
is just impossible to put it into two sentences. 

Mr. Moore. I only have cause to comment that one of the marvels 
of our system is the fact that the Founding Fathers introduced in 
the Constitution some great provisions which have been noted for 
their brevity. I do not think brevity in itself is too much of an 
assault on this bill. 

Mr. Watsu. That is not an assault on a constitutional provision 
but when a bill attempts to encompass 150 years of jurisprudence in 
two sentences, then I think brevity might be an assault on a statute. 

Mr. Porr. Judge Walsh, do I understand you to suggest that it 
would be easier from your viewpoint, better, to attack perhaps each 
legislative field individually and separately? 
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Mr. Watsu. Yes, sir. 

Mr. Porr. My next question is, would it not be equally as easy 
if H. R. 3 were passed to examine each legislative field and for the 
Justice Department, if it felt advised to do so, to submit to Congress 

separate bill asking Congress to declare that it had intended to 
occupy the field involved? 

Mr. Watsu. I would say that this job you are suggesting for the 
Department of Justice is not one for a week, a month, or a year. 
There will be many years involved in such a job. 

During that period, this bill would be in effect and private persons 
would be sued and would be suing each other in trying to reassert 
their rights which they viewed as c hange d under this bill. 

I like the idea of provision by provision review and I am flattered 
that you would include the Department of Justice in that program. 
[ can tell you that we do devote ourselves to it and welcome it, I 
am not looking for conflict with other agencies but we would cer- 
tainly devote ourselves wholeheartedly to it. 

Let each change of the law come after a period of study, The 
preservation of State activities is worth enough to consume all of 
that time. If we can relieve the Federal agencies of the strain of 
petty, internal regulation so that they can concentrate on truly 
national problems, it is worth all of the hours that we put into it, 
Do not change the law before we do that. Let us do that and then 
change the law piece by piece as we go along. 

Mr. Porr. I wanted to ask a somewhat different question now. 

Would you say that inferentially incorporated in the second 
sentence of H. R. 3 would be language which would give the second 
sentence the following import: 

* * * Even when Congress specifically expresses an intent to occupy the field, 
no provision of a State statute will be invalidated unless it is irreconcilable with 
an express provision of the Federal statute * * *. 

Mr. Wausu. It could have that import. 

Mr. Porr. In other words, would that not be a qualifying sentence 
rather than a supplementary sentence? 

Mr. Wausu. That is what 1 cannot figure out. It could have the 
effect that you suggest, or it could mean that no act that a State 
performs shall be unconstitutional in either the case of the first sen- 
tence or the case of the second sentence. I cannot figure out whether 
you read them as an “and” or “either/or.”’ That is why I cannot 
answer your question on that. 

Mr. Cetter. Mr. Walsh, would you say that as to the second 
sentence of H. R. 3, there must be established two conditions of 
precedence before the Federal law would be declared supreme? 

Mr. Wausn. There must first be a conflict, correct. There must 
be a conflict. 

Mr. Cetier. Then the conflict must be irreconcilable between the 
State and Federal law? 

Mr. Wausn. That is correct and that is the present law. 

Mr. Cevuer. If there is an irreconcilable conflict, then the Federal 
law prevails? 

Mr. Wausn. That is right 

\ir. Cetuer. Let us assume that there is a conflict, but that the 
second condition precedent is not satisfied; namely, that the conflict 
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is a reconcilable conflict. There can be a reconciliation? What 
happens then? 

Mr. Wausu. Then the State law will continue. <A _ reconcilable 
conflict may be a contradiction in terms. If the two statutes are 
reconcilable- 

Mr. Cretuer. Then the same law continues? 

Mr. Watsn. Yes. 

Mr. Crtuer. Despite the fact that the Congress has enacted a 
statute? Would that, under those circumstances, be a violation of 
the supremacy clause of the Constitution? 

Mr. Wausau. No, I do not think so. If they are reconcilable the 
State law would be given effect to the point where there was an 
irreconcilable conflict. The thing that I cannot understand is what 
happens under the second sentence in one of the illustrations that | 
gave you where the Federal law provides that every freight car shall 
have a grab iron on the end of a car and on the side of the car. Then 
if there is a State statute which says that every freight car shall have 
a grab iron on the end of a car and the side of the car, and also a 
handhold, it seems to me that under the second sentence, you come 
back to the same situation. 

What did Congress intend? Did they intend to specify all of the 
safety equipment or did they intend to specify a few essentials and 
leave the State to decide the supplementation? 

This sentence is not going to help the court. The court is going to 
have to go back and go through the whole legislative history of the 
enactment to try to see whe ther there was an overall plan that was 
intended to be exclusive or not. 

Mr. Cextier. Would the effect of such a statute be that the Con- 
gress almost willy-nilly would follow the first sentence and preempt 
to the exclusion of the State statutes? Would that not have a very 
bad effect on the future situation? 

Mr. Wats. I do not know whether the Congress would do it or 
not. I would hate to see Congress just start to put preemption 
clauses in every statute. I would hate to see Congress really con- 
fronted with the need to sit down as to each word and now foresee 
whether it will preempt and at what point it will preempt. 

As to the great bulk of legislation, although there may be conflicts 
at certain points, there will be a far greater area in which there can 
be concurrent action of State and Federal Governments. 

Until those points of conflict actually develop, it is pretty hard to 
deal intelligently with them. 

Mr. Keatinc. On that point, you say that you would hate to see 
Congress have to do that, but would you elaborate on that? Why 
should not Congress in the future, as it looks at each and every case, 
decide then and there whether it is intended to preempt? 

Mr. Wats. Because I think that Congress, regardless of the num- 
ber of hours it can put on a piece of legislation and regardless of the 
ability of each of its Members, cannot foresee those points of conflict 
until they arise. I do not think there is a single Member of Congress, 
single Senator, who foresaw when they passed the ICC Act, that there 
would be a problem as to the conflict of State and Federal law with 
respect to conditional sales agreements for the purchase of cars. 

That is the way those problems develop. Nobody foresees them. 

Is it not better to permit the court, before whom this conflict 
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develops, to then go back and look at what Congress did and decide 
what it intended, the way it does in other fields? 

Mr. Keatina. There are cases where the court has failed to decide 
in a manner in which many of us think Congress intended, and specifi- 
cally in the Nelson case. 

I share your views about the Nelson case. We should enact legisla- 
tion on that, but as to the future, I have great reservations. However, 
it does not stop me from thinking that “Congress might well, in each 
and every statute it passes, make a determination whether it intends to 
preempt a field or not. 

Mr. Watsx. Might I make two points? First, this system of 
preemption despite this handful of irritating decisions has worked 
well over the years, in hundreds of cases. It has been established. 
It has been written about. It has been thought about and all of its 
ramifications are understood by the lawyers. I hate to change it 
unless it is really necessary, but even if we do go ahead and see it 
changed, then you have the question as to when is a statute a new 
statute and when is a statute an old statute? Suppose we amend 
the ICC Act? Does this entire act become a new statute or is it just 
a narrow amendment? Then you have a problem of trying to read 
this amendment, does it mean the entire act which is amended, or 
does it refer to the new act? 

Mr. Keatina. Congress can do that anyway in a statutory amend- 
ment. I think that we should say the very least that Judge Smith 
has done is to focus our attention on a very important problem which, 
even without an H. R. 3, would have the effect in the future of having 
us look closely at these statutes. 


We can write in the provisions that they shall preempt the field or 
shall not. 

Mr. Wausu. Yes, sir. I agree with every word you say. 

Mr. Cetuer. Judge Walsh, I am trying to be practical, but Judge 
Smith has been very, very patient and we are very grateful to him for 
his patience. 

Is there very much more that you have? 

Mr. Watsu. There is one other point that I would like to mention 
in connection with possible future operations of the bill. 

I will withdraw that. I think that I have given the substance of 
what I have to say and I do not want to take any more time. 

Thank you. 


Mr. Ce.tuer. Judge Smith? 

Mr. Tuck. Mr. Chairman, I certainly do not want to take charge 
of Judge Smith’s position, but I know that Judge Walsh did not mean 
to conduct a filibuster and the members in asking him these ques- 
tions caused him to extend his dissertation on this subject. 

It seems to me that Judge Smith will not have enough time today. 
If he does not finish this morning, I hope that the chairman will call 
another meeting tomorrow, or Thursday, or some such time, so that 
Judge Smith can conclude. 

Mr. CELLER. Whatever Judge Smith wishes. 

Mr. Situ. I will take as little time as possible. I will try to be 
as brief as I can be. 

Mr. Creiuier. We will be very glad to hear you, Judge Smith. If 
you do not have enough time, we will extend your time and call 
another meeting. 
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Mr. Brooks. I would certainly hope that that would be done. I 
am going to have to leave very shortly and I do not think it would be 
proper to cut short Judge Smith’s testimony. I would like to hear 
all of his arguments, as much as possible, and certainly 10 or 15 
minutes is not enough time. 

Mr. Situ. May I go ahead? 

Mr. Cretuter. Whatever you wish. 


STATEMENT OF HON. HOWARD W. SMITH, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF VIRGINIA 


Mr. Smiru. Mr. Chairman, I have been struggling with this 
problem for 4 long years and most of that time my struggle has been 
in trying to get the bill out of the Judiciary Committee. 1 appreciate 
the opportunity that you give me to come here and express my views 
this morning. 

Of course, you have gotten a little over my head when I come to 
this group of lawyers selected because of their legal ability and 
experience, and because of the fact that they have recently come from 
the field, many of them in active practice, and I am pretty rusty on 
questions of law. 

However, I am grateful for the opportunity to be here and in fact 
I have been so long getting here that when I entered these sacred 
precincts this morning, ; I was reminded of an old Negro spiritual which 
said something to the effect that “this i is the way I “long have sought, 
and mourned because I found it not.’ 

I just want to say a few things. 

In the first place, my views are expressed as fully as I know how to 
express them in the hearings which have been laying before this com- 
mittee for 3 or 4 years. Ido not want to repeat them. Ido not want 
to do anything to hurt the law. I want to do something to help the 
law. I do not think that any member of this committee who has 
considered this problem for 5 minutes could help but know that this 
is a serious problem here and one that needs correction. 

Judge Walsh was kind enough to compliment me for drafting this 
bill. I did not draft this bill. When this proble m arose I called in 
the legislative drafting service of the House. They put many days’ 
work on this and in examining precedents and reaching the problem 
as best they could. They came up with the language which you 
find in H. R. 3. 

May I say that there is another bill here, Mr. Hiestand’s bill, 
which is pretty much the same as my bill. 

I have repeated here that I am willing to accept that bill, the 
substance of it, if the committee thinks so, but 1 think it is time that 
we had some action on this subject. 

Mr. Keatinc. May I interrupt? 

Mr. Sairu. Unless we stop biting at this cherry, we will never get 
anywhere. 

I think that this requires general legislation and I think that this 
legislation is so worded that it does not hurt anybody. I never saw 
any legislation yet that you could not get some litigation out of. If 
you could not, these lawyers would not be able to make a living. 
They would all starve to death. 
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You will get more litigation out of continuing this wrong being done 
to the 48 States and the people in those States than you will get by 
merely saying to the Supreme Court, as we are saying here, “Do not 
read our minds about this thing. 

“If we intend to exclude the States from jurisdiction in these cases, 
we will say so, but stop reading the minds of the Congress, because 
you do not always read them accurately as displayed in the decision 
in the Steve Nelson case.” 

You wanted to ask me a question? 

Mr. Keatine. My only question is this: We also have before us a 
bill by Mr. Cramer, H. R. 9100. 

I was just trying to get clear in my mind the distinction between 
the Hiestand bill and your bill and also the Cramer bill. I believe 
H. R. 9100 is only prospective. As I read it, there is no distinction 
between your bill and the Hiestand bill. 

Mr. Moore. There is another Hiestand bill. 

Mr. Smiru. I am familiar with the Hiestand bill, but there may be 
others of the same import. 

Let me say very emphatically that if you are going to talk about 
prospective Tenihatias let us drop the whole subject now because 
Congress can always do that. Whenever a bill comes up they can 
always insert in there a clause that there shall not be construed—— 

Mr. Cetuer. You say that your bill is retroactive, covers all past 
laws? 

Mr. Smiru. It covers existing law, yes. It merely says to the 
Supreme Court, “If we intend to take jurisdiction away from the 
States, we are going to say so.” 

Mr. Ce.Luer. It would cover cases adjudicated in the construction of 
statutes? 

Mr. Situ. I do not think anything has been adjudicated, no. 

Mr. Cetiter. Would that not put a different construction on this, 
different from what the Court interpreted Congress intended, and, 
therefore, it might unsettle many, many cases that have been settled? 

Mr. Smiru. I hope to goodness it will unsettle some of them, 
That is what I am trying to do. 

Mr. Keatina. May I just clarify this again? Apparently Mr. 
Hiestand put in a bill on January 3, 1957, “which, as I read it, is 
expressly the same as yours 

Then on April 2, 1957, he introduced another bill looking only 
prospectively : 

Mr. Porr. That is not quite right. 

Look at the last paragraph. 

Mr. Kratine. In any event, I wonder what you were referring to 
when you said that you could go along with the Hiestand bill? “Do 
you mean his later revision? 

Mr. Samira. I am not familiar with the later revision. 

Mr. Porr. Read the last sentence in the bill. 

Mr. Smirx. I would not want to answer that question without 
examining the two bills. 

Mr. Keatina. I understand. 

Mr. Smiru. The original bill of Mr. Hiestand’s is the one I am 
talking about. In the various communications that I have had about 
it, and in endorsements that have been added to this bil! where they 
have endorsed the Hiestand bill, they are talking about the first bill. 
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That was brought up in the hearing and I stated then that while I 
was not sure about the language of the Hiestand bill, I could not see 
any substantial difference and was willing to go along with it. 

I want to say to the committee, first, the following: As to the 
demands for this type of legislation, this bill had been endorsed by 
many national organizations. The Attorney General referred to the 
danger that this bill might put the farmers in. I happen to be inter- 
ested in that industry somewhat myself, but this bill has been en- 
dorsed by the American Farm Bureau Federation, a national farmers’ 
institution. It was endorsed by the National Grange. Both of these 
great farm organizations appeared and testified in behalf of the bill 
and on May 2, 1958, Mr. Charles B. Schuman, president, American 
Farm Bureau Federation, sent a telegram to President Eisenhower 
in regard to this hearing and urged the President to put his force 
behind it and influence behind the adoption of this legislation 

This bill has been considered by every echelon of the American 
Bar Association and they have endorsed the bill. This bill has been 
considered by the Attorney General’s Association of the 48 States of 
the Union. 

There happened to be some good lawyers in that outfit and they 
have endorsed the legislation and urged its adoption. 

There is an annual meeting of all of the governors of the 48 States 
and they have recognized this difficulty. At their annual meeting 
the year before last, the 48 governors solemnly considered this matter 
and they endorsed H. R. 3. 

With that kind of endorsement, can we sit around here and do 
nothing about this subject? I am not asking but one thing of this 
committee. I am not asking anybody to vote for this legislation. 
All I am asking you is, with the tremendous demand over the coun- 
try—and I could sit here all day and read you letters that I have 
received from every type of economy in the Nation—with that 
tremendous surge of demand for this legislation, is this committee 
going to sit here for another 4 years and say, ‘‘No, the Congress 
cannot vote on this subject?” 

Mr. Creitier. We did give action on your bill. I think you said, 
for the sake of getting the record straight, you said there was no 
action. 

Mr. Samira. Let us see what kind of action you gave on my bill. 

IT am not quarreling with you, Mr. Chairman, because you and I 
differ on many things, but we are good friends and we always respect 
each other’s views. 

As long as you brought up the subject, I am going to tell you the 
story. 

You reported this bill out with an amendment and the amendment 
struck out my bill and inserted the bill that took care of the Steve 
Nelson case. That went to the calendar. 

I happened to be going over the legislation coming along in the 
next few days with the leadership and I mentioned the fact that I 
would like to get my bill passed. I was informed that the majority 
leader had placed that bill on the Suspension Calendar and I said, 
“Well, that means that you will never get to my bill at all because 
if you suspend the rules and pass the bill with an amendment, then 
we will never have an opportunity to vote on my bill.” 

He said, “That is exactly right.” 
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I said, ‘‘You better take if off there,’”’ and he took it off. 

That is all that happened. It has never been reported to the 
House of Representatives and there was never an opportunity to 
discuss this bill and amend it. 

I told you about the demand for this from the country. 

When President Eisenhower was a candidate he made a number of 
speeches about this subject and he urged—I do not want to take up 
your time in reading to you again the language that you have here 
that he used—and he proposed that the rights of the States to tend 
to their own local affairs were going to be preserved and restored. 

It was a very fine statement and he made a number of those state- 
ments in a number of different speeches. 

In pursuance of that policy when he was elected President of the 
United States, one of the first things he did was to appoint a Com- 
mission on Intergovernmental Relations. He put many fine people 
and lawyers on that Commission, including the former Governor of 
my State. They filed a report of several hundred pages on this 
particular subject and I would like to read into the record, if you do 
not mind, a short paragraph of what they said in a discussion of this 
problem: 

Accordingly the Commission recommends these principles as broad guidelines, 
to be applied with due regard to special conditions in each field of regulation: 

First, the fact that the National Government has not legislated on a given 
matter in a field of concurrent power should not bar State action. 

Second, national laws should be so framed that they will not be construed to 
preempt any field against State action unless this intent is stated. 

Third, exercise of national power on any subject should not bar State action 
on the same subject unless there is positive inconsistency. 

Fourth, when a national minimum standard is imposed in a field where uni- 
formity is not imperative, the right of States to set more rigorous standards should 
be carefully preserved. 

Fifth, statutes should provide flexible scope for administrative cessions of juris- 
diction where the objectives of the laws at the two levels are substantially in accord, 
State legislation need not be identical with the national legislation. 

That is what the President’s Commission said. That is what was 
said in pursuance of the President’s policy when he was a candidate 
for office, which he has repeated time and again up to this date. 

What I cannot understand is that if that is the President’s attitude 
on this, and if that is what the administration wants done, why the 
Department of Justice is not willing to go along with the Boss. 

As I said when I started, I do not want to take up your time, but I 
do want to make one request of you and that is that you report this 
bill to the floor. Let us have it out. Let us do something about it. 
It is a problem that nobody will deny needs action. 

Mr. Cetuer. Do you not think, Judge Smith, that we, as lawyers, 
have a duty also to pass upon the constitutionality and the efficacy of 
a bill of this character, its legal effects and ramifications? 

Mr. Smita. Yes, but I think that 4 years is a long time to brood 
over it. 

Mr. Cretuer. Yes; but we came out with a bill that you gave us 
a rule on. 

Mr. Smitu. The Rules Committee did not grant a rule. All I am 
asking you to do is to do something about it. Let us get this behind 
us. We have all got a lot of things to do. 

I would like to quote something else while I am about this thing. 
I would like to quote what the Attorney General said; that is, the 
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pesca Attorney General, Mr. Brownell. I would like to quote what 
e said in connection with the speech he made on sovereignty to the 
effect that— 

State legislation which is otherwise a valid exercise of a State’s police power, has 
been suspended by an act of Congress dealing with the same subject matter. 
The congressional act must be in irreconcilable conflict with the State act or con- 
gressional intent to occupy the field exclusively.* * * 

That is Mr. Brownell speaking. 

When we get to the hurdle and get ready to do something about it, 
I always find that the Department of Justice is in my way. 

Mr. Keatina. Mr. Smith, and Judge Walsh, could I direct a ques- 
tion to both of you? I w ould appreciate getting your views on this. 

This is an entirely different feature in both of these bills. I would 
like to ask you this as a lawyer: 

It is worded that no future act of Congress shall be construed as 
doing so on and so on. The same sentence appears in the next por- 
tion, the same expression occurs again: 

Can Congress constitutionally pass legislation to tell a court how to 
construe a statute? 

Mr. Situ. Yes. I have a brief on that subject somewhere here. 
It is too lengthy to read it now. But it is in the hearings. 

Mr. Keating. Could we incorporate that in the record? 

Mr. Cretusr. Yes. 

Mr. Keatrnea. It would be helpful if you are at liberty to let us 
have a copy of that. That has troubled me a little bit. I am open- 
minded on this. 

Would you care to express yourself? 

Mr. Wausn. I think there are limits in that regard. It is awfully 
hard to phrase the rule. Congress can certainly define the terms. 
For example, there is a statute in which Congress says that you can 
only interpret a repealer. It does not reenact preexisting law. | 
think that is in title 1, United States Code Annotated, section 109. 

Wherever there is anything that amounts to a clarification of terms, 
I think Congress can do it, but to try to tell a court how to construe a 
whole body of law, I have my doubts as to whether Congress can do it 
constitutionally. 

Perhaps I could give you an exaggerated example to tell you what I 
have in mind. Suppose that Congress says that the word “‘animals”’ 
should include human beings in all future legislation and then there is 
legislation that says tubercular animals shall be killed by the appro- 
priate agency. 

No court in the world is going to regard itself as bound where there 
is evidence that the Congress, which enacted the requirement for the 
killing of animals, did not envision human beings in the term. 

Mr. Kuatina. Is there precedent for the wording of a statute that 
way? Have we in the past statutes said that this act or no act shall 
be construed as such? Have we used that form of expression? 

Mr. Wausu. I think Congress has. Whether it iias used the word 
“construes” or “‘held” I do not think makes any difference. It has in 
particular sections said that, ‘“This section shall not be held to create 
a new right or create a new claim not heretofore existing.”’ 

It has used that language, but I do not know of any situation where 
any legislator has tried to use that language as to a field so broad and 
big as this field of preemption. 
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The New York general construction law has a provision as to how 
to construe, provision as to time and dates, but, again, I do not have 
anything on any attempt to construe intent. 

Mr. Smitu. | would like to answer your question on- that brief, 
Mr. Chairman. 

If you look at page 29, the brief referred to was in the hearing, part 
1 on H. R. 3, and it begins on page 23. 

The part that you are interested in has to do with the construction 
of statutes and that is on page 29, I beg your pardon. 

Mr. Keatine. Thank you. 

Mr. Smiru. It has been suggested to me that we have as part of 
the code which relates to construction of statutes and this bill, if 
passed, could well be amended so as to place it in that particular 
chapter of the code. That is all right with me. I think it is a good 
idea on established rules of interpretation. 

Mr. Tuck. Mr. Chairman, the bill is already written and I would 
like to move that we adjourn at this time until Thursday morning at 
10:30 when we can take this matter up again. 

Mr. Cetuer. Is that agreeable? 

Mr. Moore. I second the motion. 

Mr. Cretuer. Is that agreeable, Thursday morning? 

Mr. Situ. That is all right with me, if I can get you to send this 
bill to the floor. 

Mr. Ceiurr. Judge Walsh? 

Mr. Wausu. Yes, sir. 

Mr. Creuuer. Then we will adjourn at this time until Thursday 
morning. 
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TUESDAY, MAY 20, 1958 


House oF REPRESENTATIVES, 
COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 


EXECUTIVE SESSION 


The committee met at 10:45 a. m., room 346, Old House Office 
Building, Hon. Emanuel Celler (chairman) presiding. 

Mr. Cetter. The meeting will come to order. 

Gentlemen, it is not fair to keep our distinguished witnesses waiting. 

If there is no objection on the question of a quorum, we will start 
these proceedings. 

This is a continuation of last Tuesday’s activities, when we had 
with us the distinguished chairman of the Rules Committee, Judge 
Smith and Judge Walsh, Deputy Attorney General. 

At this time we want to address to them additional questions so 
as to bring out more enlightenment concerning H. R. 3 which is 
now before us. 

Would you gentlemen step forward, please? 

Mr. Smiru. Do you have anything you wanted to add? 

Mr. Waxsu. No, sir. 

Mr. Smirn. Mr. Chairman and gentlemen, I think that I have 
said about everything that I w anted to say when I was here before. 
The committee was kind enough to defer so I could conclude my 
statement and I think I have concluded it, except for one matter 
that I want to bring to the attention of the committee and I did not 
get around to it last week. 

On the Steve Nelson case, which is a most recent and far-reaching 
pronouncement of the Supreme Court on this subject, I have men- 
tioned from time to time the continual encroachment of this doctrine 
upon the State courts and the administration of justice in the States. 

For instance, I mentioned the kidnaping cases where the preemption 
doctrine might be invoked. It has not been yet but I have mentioned 
the narcotic violations that might arise. Just recently that has 
come to a head in Virginia, the question of preemption in the field of 
narcotics. In Fairfax C ounty the Federal authorities traced a gang 
of narcotics dealers down and arrested them in Fairfax County, Va. 
They turned them over to the State authorities and they were indicted. 
One individual was indicted in Fairfax County and his case was set 
for trial but before it came to trial he filed a bill in the United States 
District Court for the Eastern District of Virginia, in which he 
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sought to enjoin the attorney general of Virginia and the Common- 
wealth attorney of Fairfax County from prosecuting that suit on the 
ground that the Federal Government had preempted the field of 
prosecution for narcotics 

When that case gets to the Supreme Court, as it is on its way, I do 
not see how the Court can do anything but sustain its Steve Nelson 
and other cases on the same theory. 

I hold in my hand a certified copy of the bill of complaint in that 
case and I would like to read into the record just a paragraph from it, 
which will give you the nub of the case: 

* * * Plaintiff says unto the Court that the said legislation which the defend- 
ants are enforcing against your plaintiff * * * 
legislation referring to the State laws— 
is unconstitutional on its face by virtue of the recent Supreme Court decision in 
Commonwealth of Pennsylvania v. Nelson (350 U. 497), in that the said State 
statute sought to be enforced is contrary, aaa perv asive to Federal legisla- 
tion dealing with the subject matter of narcotics, that Federal legislation hereafter 
set forth has preempted the State legislation in this field and that section 54-488 
of the Virginia code is now void without force and effect of law. Your plaintiff 
says unto the Court that said statute which makes it a crime to possess and 
manufacture narcotics has been preempted by pervasive Federal legislation from 
the field embraced by section 54-488 of the 1950 code, some of the more significant 
of which are manifested in the following Federal acts * * *, 

Then it quotes a half page of various and sundry acts dealing with 
the subject of narcotics. 

That is the conclusion of the quotation. It seems to me that this is 
a subject that Congress must deal with and ought to deal with with- 
out further delay. 

Mr. Ce.ier. Would it not be better to deal with it separately than 
have it dealt with by H. R. 3? 

Mr. Smiru. I have heard that, too. I have heard that suggested, 
that we deal with it one at a time. That does not cover the case. 
You could deal with one and tomorrow another one pops up. 

I propose to deal with the whole subject in a way that leaves the 
Federal courts in full power to do whatever is needed to be done, and 
the theory of this bill, which has been before your committee so long, 
is that the powers of the Federal court shall remain supreme in their 
field, but that the States may still act where it is not in conflict with 
Federal laws and where the two can be enforced with concurrent 
jurisdiction, that may be done. Where they conflict the Federal law is 
always left in the superior position. 

There is no use of my repeating the discussion that I made the other 
day. That is all I need to say on it unless somebody wants to ask me 
a question. 

Mr. Creutuer. Let us take the case of narcotics for a moment and 
toy with it. 

[ am not an expert on narcotics but as I understand it, the source 
of supply of narcotics comes from foreign ports. Opium comes cer- 
tainly from outside of the United States. Marihuana comes from 
Mexico and Central America and these other drugs are not manu- 
factured here either. They have a source elsewhere. 

Can States adequately cope with a situation like that when we have 
this vast amount of drugs coming in from foreign sources? Must 
there not be some central authority to control this situation rather 
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than have, shall we say, 20 or 30 different standards set up in the 
various States? 

Mr. SMITH, Is that a question? 

Mr. ¢ ‘ELLER. Yes. 

Mr. Smiru. Let me answer that. 

I do not propose that the States shall cope with it alone, but I do 
propose that in cases like the case that I have just cited to you, where 
the Federal courts run it down and the Federal authorities them- 
selves turn it over to the State courts, then to turn this narcotics 
deat loose on the doctrine of preemption, it seems to me, is too absurd 
to permit further argument. I am not proposing that any jurisdic- 
tion be taken from the Federal courts. I am just proposing that the 
States shall have concurrent jurisdiction to punish a crime which 
occurs ~ the States. 

Mr. Cetier. Does it not work both ways? This morning I read 
in the Ne w York Times the following: “High Court Backs States Over 
[CC—Five to Four Verdict Blocks the Sale of Busline in California.” 
Another also concerns a rail rate rise in Utah. In other words, there 
are two cases where there apparently was a conflict and the Court 
held that the State law would prevail as against the Interstate Com- 
merce Commission’s edicts as outlined by acts of Congress for the 
Interstate Commerce Commission. It works both ways. I suppose 
that it depends upon who the office is. Here we have two distinct 

cases coming down from the Supreme Court yesterday which sup- 

ported State rights on these very matters that you have adverted to. 
We have it falling on one side or the other side, depending upon the 
facts in each case. 

Mr. Smiru. I am just asking that both State and Federal courts 
be permitted to do their stuff. 

Mr. Cetuer. Will we not have a great deal of confusion, Judge? 
We have to go back. For example, most of the subjects covered by 
our statutes, like the Interstate Commerce Commission, the Aviation 
Acts, the Merchant Marine Acts, and many, many other acts, did not 
have any provisions for preemption as envisioned by the first sentence 
of your bill. Those acts would be subject to new interpretations, new 
declarations by the courts, and conditions that existed for many years, 
which have been declared legal for many years, might now be upset 
by the new State laws that would be encouraged. 

You give encouragement to the States by enactment of H. R. 
to pass laws covering those very subjects that might be in conflict. 
There would be concurrent jurisdiction. You would have endless 
confusion if you attempt to cover the entire field, cover the whole 
waterfront, by one bill, rather than attack it subject by subject. 

What is your answer to that, Judge? 

Mr. Smirn. My answer is that you and I differ about it and we 
could argue about it for a week. We have argued about it already. 

Mr. Hype. Will the chairman yield? 

Mr. Ceuier. Yes. 

Mr. Hype. I think an answer to that is this: The saving part of 
this bill, 1 think—as you know I am going to suggest an amendment 
which I think will clear up some of the uncertainty about the bill 
but the saving part in the bill is the conflict section or the conflict part 
of the bill. 
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Where you have a conflict or where you have a direct and positive 
conflict, the kind of thing to which the chairman was referring a 
moment ago, and that conflict is such that the two laws cannot be 
reconciled and stand together, then the Federal law will prevail. 
Under this supremacy doctrine, you have two principles. You have 
the principle of preemption and the principle of conflict. 

What the judge’s bill takes care of, as I see it, is this question of 
preemption, but where there is no conflict between the two laws and 
where it would not cause any irreconcilable type of situation under 
which the people could not live and operate, such as the narcotics 
case, there is no reason why a man should not be prosecuted by the 
State for violation of narcotics laws as well as by the Federal Govern- 
ment. 

That does not create any conflict. A man is guilty of violating the 
law and he can be prosecuted in several jurisdictions; Federal jurisdic- 
tion or State jurisdiction. 

There is no conflict there. What this bill simply does is to say that 
the preemption doctrine shall not automatically strike down the 
State law. 

Mr. Cretuier. Let us go back a bit in history. Gibbons is probably 
the first case—— 

Mr. Hype. There is a conflict. 

Mr. Cextuer. There is a conflict in the narcotics case. I say there 
could be. 

There could be a conflict on the question of sanctions, on the defini- 
tion of narcotics. 

I am saying there could be all kinds of sanctions as far as the future 
is concerned. It may not mean the particular case, I do not know, 
I have not read this case, but let us go back a bit. Let us get the 
underlying philosophy of this thing. I think this was argued against 
Gibbons, the first case argued in the Supreme Court, and you may 
remember that case—— 

Mr. Hypn. I remember it well. 

Mr. Cruiser, In that case, if I recall the facts correctly, Robert 
Livingston and Robert Fulton in New York got a monopoly franchise 
to run a steamboat in the waters of New York State and New York 
Bay, all the surrounding waters of New York. Part of the monopoly 
franchise was given, I think, to Gibbons; one of the Hoon, I forget 
which, but I think it was Gibbons. Then the Federal Government 

assed a statute concerning operation of coastal waters and gave a 
lic sense to Ogden to operate a ferry from New York City to Elizabeth, 
N. J., which compelled him, under that franchise, to go around 
Staten Island in New York and the waters of New York Bay and into 
the ocean, into the coastal waters. An injunction was obtained by the 
Supreme Court, by the licensee of the firm, by the monopoly licensee, 
from Fulton and Livingston. He secured the injunction against the 
operation of the steamboat that had been licensed by tie Federal 
Government. 

The case went to the Supreme Court and the Supreme Court 
dissolved that State injunction. If that had not happened, I do not 
know how in the world we could have developed as a nation, if 


New York State could have controlled the coastal waters of New 
York City. 
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Then by sake of argument, New Jersey could have controlled the 
coastal waters of New Jersey and the same goes for Maine, and so 
forth. Then we would have had confusion compounded. If that 
happened, if that philosophy prevailed, we would have remained in 
the condition of the Articles of Confederation and each State would 
have been sovereign. I do not know if we would ever have made any 
progress. 

Mr. Hype. Will the chairman yield? 

Mr. CeLtier. Excuse me. 

There is the principle where the Federal Government has announced 
a law, passed a law concerning coastal waters of importance and the 
States have acceded. That would be upset by H. R. 3. 

Mr. Hyper. It would not be upset. The Supreme Court could still 
make the same rulings on two grounds; namely, conflict, and the other 
is a burden on interstate commerce, or constitutional grounds, and on 
the doctrine of conflict. You would still have the same decision under 
H. R. 3. 

Mr. Ceuuier. I cannot conceive of that. I cannot see how they 
would not have to upset that decision under H. R. 3. That would be 
a fine kettle of fish. I cannot see it otherwise. 

Mr. Hyper. I will be glad to take the opposite side of the case with 
the chairman and argue that before the Supreme Court. 

Mr. Mitier. Mr. Chairman, | think this is just a broad philosophy 
that we are getting into here. The chairman obviously is apprehensive 
of, and wishes to discourage the very thing which I think this bill 
intends to encourage. In other words, I think that Judge Smit! 
intends by this legislation that States will, as a matter of fact, be 
encouraged to act in these fields. If there is a direct and irreconcilable 
conflict, then the Federal statute will prevail, but where there is not 
any conflict, the State may act in those particular areas and should act 
on the ground that fundamentally our liberties are better safeguarded 
and the people are better governed and our democracies are more 
throughly preserved at the State and local levels than by an auto- 
cratic and bureaucratic approach from Washington in every area and 
every field. I think that that is the basic difference. I think that 
this bill attempts to recognize the fundamental principle that we are 
48 States and that all of those things which the States did not delegate 
to the Federal Government should still be reserved to the States and 
be encouraged to act in those fields; only when there is a direct conflict 
and only then should the Federal statute prevail. I am a great 
believer in that philosophy. I am not apprehensive of it, but | am 
apprehensive that it is being diminished rather than encouraged. 

Mr. CeLier. We have received a communication from Mr. Gregory 
S. Prince, vice president and general counsel of the Association of 
American Railroads. It reads as follows: 

Enactment of H. R. 3 without language excepting its application to carriers 
subject to part 1 of the Interstate Commerce Act such as railroads would create 
chaos in the field of Federal regulation of the railroads. For example, in areas 
now preempted by Federal legislation such as: (1) rates, H. R. 3 might lead to 
establishment of multitudinous rates on a single commodity depending upon the 
action of State courts and juries as to a reasonable rate; (2) penalties, many 
antiquated State laws are in existence and would have application to interstate 
rail transportation service if H. R. 3 were enacted, including nullifying car service 
orders of the Interstate Commerce Commission; (3) safety appliances and free 
interchange of rolling stock among railroads in this country, H. R. 3 would 
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permit the substitution for Federal Law innumerable and conflicting State 
statutes requiring particular safety devices on railroad rolling stock; (4) locomotive 
inspections, conflicting State laws might be given full application with resulting 
intolerable operation conditions; (5) hours of service, the diversity of State em- 
ployment laws is a matter of common knowledge and enactment of H. R. 3 
would lead to untold complications and additional expense in complying therewith 
as compared to existing Federal law. Cannot overemphasize the undesirable 
nature of and chaotie condition that would be created in the field of interstate 
railroad transportation by enactment of H. R. 3 without language excepting its 
application in instances of railroads subject to the Interstate Commerce Act 

We know the intolerable plight of the railroads now and if what 
Mr. Prince, vice president and general counsel of the Association of 
American Railroads says is so—I believe what he savs is accurate 
then we would be building Pelion on Ossa as far as the difficulties of 
the railroads are concerned. 

Mr. Forrester. Mr. Chairman, | notice that we had hearings on 
April 28 and July 12, 1955, and April 20, 1956. In the index, I noticed 
that Mr. Prince did not appear. He did not file any statement. | 
also notice that none of the counsel for the railroads ever filed state- 
ments and somehow it is a maiter of interesi to me as to how the 
telegram got here on the day that we were supposed to put the finish- 
ing touches to this legislation. This is the first thing that we heard 
from Mr. Prinee and from his sources. 

Mr. Cevier. | got wires and letters from the AFL-CIO. I think 
they did appear. 

Mr. Forresrer. They did appear and that is in harmony with 
their stand. We got those. They did appear. 

What I am pointing out is that Mr. Prince for 2 vears, and as a 

utter of fact, 3 years, evidently did not find anything wrong with 
this bill. I cannot help but comment on the fact that this is a little 
unusual in that this telegram appeared on the desk of each and every 
member of this Judiciary Committee on the day that we are supposed 
to dispose of this legislation. 

Mr. Asumore. | wonder if he was contacted? 

Mr. Cetiter. What difference does that make? If the views of 
Mr. Prince are sound, what difference does it make? 

Mr. Forrester. Mr. Prince could have been subjected to cross- 
examination had Mr. Prince eppeared and hed he been one of the 
witnesses. 

Mr. Cetier. We can ask him to appear. 

Mr. Forrester. I would also say this: I would say if we give 
credence to this at this time, it would mean that we are muddying 
the water. It would simply mean we are postponing action on a bill 
that has been pending for 4 years. 

Mr. Cetier. No; we did not postpone action. We took action on 
this bill. I must repeat what I said 

Mr. Forrester. May | 

Mr. Cetiter. No; we passed this bill in 1956 in a different form. 
H. R. 3 was passed by this committee and it was limited to one sub- 
ject, subversives. It went to Mr. Walter’s subcommittee and the 
subcommittee changed the bill offered us by way of a substitute and 
took the principle of H. R. 3 and made it applicable to one subject, 
namely, subversives. 

Mr. Forrester. Do vou not agree with me that 
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Mr. Cetuer. Let me point this out: Then the bill came before this 
committee and this committee approved the action of the subcom- 
mittee. The request was made for a rule before the Rules Committee 
and then Judge Smith’s committee granted arule. Nothing happened 
under the rule, but the leadership wanted to bring the bill up under 
suspension of rules which would preclude any amendment. 

Judge Smith, I think very properly, objected to that because he 
wanted to get the bill back to its regular form and strike out what the 
Judiciary Committee bad done. 

We were not inactive on the matter at all. 

Mr. Forrester. Here is the point I am trying to bring out: Sud- 
denly the railroads of America take notice that from 1955 to date this 
legislation was pending. It is quite singular to me, and something 
that I cannot understand, that they only became interested in this 
legislation on this particular date. I think that you know that actually 
we have heard the testimony. I think that the thing for us to do is to 
go-ahea d and vote on this legislation and oppose that. 

Mr. Ceiier. | want to say this as to that: I am not entertaining 
a motion to vote because Mr. Walter is in Pennsylvania on the pri- 
mary and Mr. Willis is in Louisiana in connection with his primary. 
I am pledged to these men that there would be no vote until they 
returned. My word means something. It would mean a great deal 
to vou, too, and it would be unfair to deprive those men of an oppor- 
tunity to vote on a bill as important as this one. 

You men have been on this committee for many years and I think 
that we should give these men, too, the courtesy to vote. 

Mr. Tuck. Mr. Chairman, | have in my pocket the proxy of Mr 
Willis of Louisiana. 

Mr. Cetiter. That may be, but I spoke to Mr. Willis and he is 
supposed to be back next week. I do not propose to have a vote 
taken at this juncture. It would be very unfair. 

Mr. Forrester. If the chairman can rule that way, I just do not 
understand this form of government. 

Mr. CrLuEerR. Do vou eare to respond, Judge Walsh. to what the 
railroads said? Would you care to indicate also the effect of this 
legislation on warehousemen, the aviation industry, the merchant 
marine, and fisheries industry? 

Mr. Hyper. May I ask Judge Smith one question before you go on 
to the a 

Mr. Cetier. Yes 

Mr. iene. Judge Smith, vou recall that I called your attention to 
an amendment that I thought I might offer to the bill which would 
strike out the period at the end of the first sentence, strike out the rest 
of line 7, all of lines 8 and 9, down through the word ‘Act’ on line 
10. Then we would add the word “or” at that point and then strike 
out the other parts of lines 10 and 11, so it would then read, after the 
vord “‘effect,’’ to read, ‘“* * * or unless there is a direct and positive 
conflict between an express provision of such Act and such provision 
of the State law, so that the two cannot be reconciled or consistently 
stand together.” 

I showed you that amendment the other day. Would you care to 
comment on that at all at this time? 

Mr. Smiru. Yes. 











32 THE EFFECT OF ACTS OF CONGRESS ON STATE LAWS 


You showed me the amendment and [ took it with me and gave it 
some study. I reached the conclusion that the amendment was about 
the same thing as the bill. I see no objection to it. 

Mr. Hype. You would have no objection to the amendment? 

Mr. Situ. | have no objection to the amendment. 

Mr. Creiier. Do you care to comment on this question, Judge 
Walsh? 

Mr. Watsn. Yes, Mr. Chairman. 

Mr. Cetuer. The question offered by our distinguished colleague 
from Maryland, Mr. Hyde. 

Mr. Wa sn. I would be glad to. 

Just before we leave the bill in its present form, I would like to add 
one point. I took so much time at the last session that [ have been 
reluctant to speak to this narcotics problem which Judge Smith has 
raised but I would like vou to know that the Department feels that 
the narcotics case is distinguishable even from the Nelson rule. 
There is no legislative history with respect to narcotics that would 
lead the Court to the conclusion it reached with respect to sedition 
where it was interpreting a Federal act, a recent Federal act, in the 
light of a legislative history showing a desire to center, or at least 
what it believed to be a desire to center, prosecution in the single 
hands of the Federal Government. 

I can say right now that if Judge Smith will let me have the title of 
that action, that the Department of Justice will be in there on the 
same side as the State of Virginia. As a matter of fact, this simply 
points up what I believe to be the way that Judge Smith and Mr. Hyde 

and [ would react to almost any specific situation. There is no desire 
on the part of the Federal Government to keep the States out of this. 
My only reason for being on the opposite side, with Judge Smith 
here, is that | am alarmed at the type of legislation that this blanket 
legislation represents. I am alarmed at what that will do in the way 
of confusion. I think that on any specific issues, such as narcotics, 
you will find us side by side. 

If | may have the title of that action, I think that vou can be sure 
that the Department of Justice will be with the State of Virginia on 
that. 

Mr. Forrester. Can the gentleman assure us what side the 
Supreme Court would be on? 

Mr. Wausu. I never assured a client of that at any stage of my 
career. 

Mr. Forrester. I do not think vou can. 

Mr. Wausna. On the other hand, if you ask me to predict, if you 
take a poor lawyer’s guess, I would say they will be on the same side as 
the Department of Justice and the State of Virginia. I do not think 
this poses to them the same problem that the Sedition Act posed. 
There is no reason here for a —- d prosecution of narcotics that 
[ can see at the moment. As I say, I have not seen the facts of that 
case and I have not read the Virginia statute, but I would doubt that 
statutes which have stood together so long would be found irrecon- 
cilable now. 

Mr. McCuuzocu. I would like to make this comment: Our very 
distinguished chairman differs from the witness with respect to the 
narcotics case as being a matter that should have this centralized en- 
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forcement or centralized government. We have quite an argument 
in the record on that already this morning. 

Mr. Watsu. That simply points up how two people who conceiv- 
ably could differ between themselves might yet both be opposed to 
this bill, for two completely different reasons. My reason being, as I 
explained it at some length last time, and I do not want to take the 
committee’s time to repeat that, is that any retroactive, blanket enact- 
ment, such as this, will just cause chaos. As a matter of fact, it will 
cause chaos in fields where the law has been regarded as settled for 50 
or 75 years. The railroads have sent in a wire and the same would be 
true of any group, such as marketing associations, or any of those 
groups where they are becoming accustomed to Federal regulation 
and where they have regarded compliance with Federal regulation as 
an excuse for not complying with State laws. The State laws have 
been held inconsistent and, therefore, not applicable. 

To return to Mr. Hyde’s proposal, he would amend the bill so that 
at the end of the first sentence if the period were stricken after the 
word “effect’’ and then the language added that— 

* * * no Act of Congress shall be construed as invalidating a provision of State 
law which would be valid in the absence of such Act— 
is also stricken and the word ‘or’ inserted. 

Then on the next line the words “express provision of” are also 
stricken. 

Then it would read: 

* * * no Act of Congress shall be construed as indicating an intent on the part, 
of Congress to occupy the field in which such Act operates, to the exclusion of 
all State laws on the same subject matter, unless such Act contains an express 
provision to the effect or unless there is a direct and positive conflict between such 
Act and such provision of the State law so that— 

Mr. Ceuuer. Is that not out? 

Mr. Hypr. After the word “and” and ‘‘a State law.” 

Mr. Watsu. ‘“‘And a State law” instead of such provision, so that 
the two cannot be reconciled or consistently stand together. 

We think that that is an immense improvement over the original 
act because [ think it shows an intent really to merely clear the existing 
law. I think that there is a fair likelihood that the Court, faced with 
the construction of this bill, would reach that conclusion. We do not 
see that anything is gained by attempting to compress 150 years of 
jurisprudence into a single sentence. Any time that you do that, 
you get confusion. 

Mr. Creiier. Would the effect of the amendment be practically 
the same as the original draft? 

Mr. Watsu. No, sir; I do not think so. I think there would be 
quite a bit of difference. I have never been able to understand the 
original draft, whether you had to have an express provision of an 
attempt to preempt, plus a conflic % or one or the other. That makes 
it clear that it is either one or the other that would constitute a basis 
for reaching a conclusion of preemption. I think that there is a 
better than even chance that that would be construed as the territory 
of the existing law and the courts would go ahead as they have been 
doing. Any time anybody, no matter how skilled, attempts to com- 
press 150 years of jurisprudence into a single sentence, you can be 
sure that everybody with a weak case under the present law is going 
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to say that the law has been changed. We will have the courts 
flooded with litigation, which I think will serve no purpose. 

Mr. Hype. May I interrupt at that point? 

Mr. Watsu. Sure. 

Mr. Hype. I did want to make one point clear. On the basis of 
what you just said, I think it makes this change 

Mr. Creutuer. I would like to get your views on this. 

Mr. Hype. It makes a change in the preemption doctrine of the 
supremacy principle. It does not make eny change in tbe conflict 
doctrine. It makes a change in the preemption doctrine because if 
the Court says that there is no conflict and if we bad stetutes, for 
example, no conflict in the Federal subversive activity lew and the 
Pennsylvania subversive activity law, then there is no conflict be- 
tween the Smith law and the law in Maryland. As far as the basic 
crime of subversion is concerned in its enforcement, there is no con- 
flict. At least, that would be my opinion of it, but where the Court 
goes off directly simply on the matter of preemption, the Federal law 
has acted and therefore it preempts. The first part of Judge Smith’s 
bill requires the express provision to take care of that phase of it. 
It would make that much of a change in the present law as it has 
been decided by the Supreme Court, in my opinion. 

Mr. Waxsu. It seems to me, and I think we ought to try to under- 
stand each other on this because it is a matter of great importance, 
that, as amended by you, a court confronted with a question of 
preemption, could read the statute in pertinent part as follows: 

No Act of Congress shall be construed as indicating an intent on the part of 
Congress to occupy the field in which such Act operates, to the exclusion of all 
State laws on the same subject matter, unless there is a direct and positive conflict 
between such Act and a State law, so that the two cannot be reconciled or con- 
sistently stand together. 

If that is what you mean, that is what I believe to be the present 
law. In other words, the Court never holds a State law unconstitu- 
tional unless it believes it is irreconcilable with the Federal statute or 
the Federal Constitution itself. 

Mr. Hyper. There is where I disagree with the gentleman. I think 
the Court has done that simply on the State principle of preemption. 

Mr. WatsH. Now I see where the shoe pinches. 

I would respectfully suggest that the Court has never so held, 
unless it feels that the existence of two parallel or competing bodies 
in the same field is irreconcilable with the purpose of Congress. In 
other words, when it struck down the- 

Mr. Cextier. With the purpose of Congress? Then you get into 
the ramifications whereby this bill would kill 

Mr. Wausu. I can see now an act of Congress is never more than 
a manifestation of the purpose of Congress. I think that that is the 
way the Court read this. Confronted again with the Steve Nelson 
case and the language of this bill as you would amend it, it seems to 
me that the Court would reach the same conclusion. You and | 
happen to have different views as individuals, but we both accept, or 
at least I accept, the view of the Court now. The Court would con- 
clude and they would look at all of the facts again in connection with 
the Federal sedition law, and it would see that it was enacted at a 
period when there was a centralizing of the responsibility for fighting 
communism in Federal hands. It would look at the same legislative 
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history and read the same language and come to the conclusion that 
that law enacted, in the light of that legislative history, was irrecon- 
cilable with any State action in the same field. That is what I think 
would happen. 

I think we should be perfectly frank about it. 

Then I go on to the next point. If all we are doing is declaring the 
same rules and the same law, why not let it stand as it is rather than 
create all of this very confusion that you and [ have manifested as to 
each other’s purposes and have that as a basis for litigation where— 
as I said last time—95 percent of this field is satisfactorily settled? 
You will uproot all of that and have counsel for the railroads and all 
of these interstate agencies feel that they have got to retest the whole 
thing by litigation. 

Mr. Porr. Mr. Chairman, I agree that Judge Walsh’s prediction 
of the Court’s interpretation of this statute would be that it is a re- 
affirmation of present law and that they would, if confronted with the 
Nelson case again, reach the same decision. If you and I are right 
in our prediction, I wonder if Judge Smith cares to comment further 
on his previous statement that he would accept the Hyde amendment? 

Mr. Situ. I looked it over and I did not think it would do that. 

did not think it materially changed the meaning of the statute. 
Of course, we can argue about technicalities of language, but it is 
rather futile because we never know what the Supreme Court is going 
to do about it. 

Of course, Judge Walsh thinks that no matter what we do, the 
Supreme Court will throw it out the window and that may be tru: 
They have thrown other things out of the window that some of us 
have disagreed with. 

As I read the amendment, I do not think it made any difference in 
the overall meaning of the statute. In this discussion Judge Walsh 
has stressed the Steve Nelson case and prior history and so forth, but 
has not mentioned the Cloverleaf case. The Cloverleaf case is an 
outright declaration where the Congress passed a law on pure food 
and drugs and that just eliminated the States from all power in that 
field. 

Mr. Forrester. Will the gentleman yield? 

Mr. Cetier. Judge, in the Cloverleaf case, if the Congress passed 
this bill, would not the State statute be reinstated? 

Mr. Smirx. That is my hope. 

Mr. Ce.uter. Then would you not have very serious consequences? 
Suppose that, in the Clove rleaf case, as I understand it, and I may be 
wrong, it was a case of renovated butter, and the State court held it 
could be seized by the State to be condemned as unfit, condemned, 
reprocessed, and then along comes the Federal Government and they 
set up a different standard, and said the Federal Government had 
preempted the field. 

Would this, then, mean that, if your bill passed, the old State law 
would be reinstated? What would happen to such butter? 

Mr. Smiru. They did not go out of business, so far as the case 
shows, as I recall it. What they did was to come in and say that 
Congress has preempted the field and there the State has no power to 
protect its citizens against impure food products. 

Mr. Forrester. Will the gentleman yield? 

Mr. CELLER. Yes. 
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Mr. Forrester. As I recall that case—I may be wrong, but as I 
recall it—the State of Alabama caught some processed butter that 
they said was deleterious and was not fit for human consumption, and 
the Federal Government moved in there and made them give that 
rotten butter back. 

Mr. Creiier. Wait a minute. No; the Federal law said the butter 
had to be pure. That was one of the standards. It could not be 
deleterious, in any sense of the word. The Federal Government did 
not say that impure butter could be put on the market. 

Mr. Forruster. No, but they said they preempted the field. 

Mr. Creuuer. In any event, there is a conflict there, and the Federal 
Government said the Federal law prevailed. Under these circum- 
stances, if H. R. 3 passes, then I take it that the State law would be 
reinstated and there would be concurrent jurisdiction. 

Mr. Smiru. That is what I am trying to do. There is no conflict. 

Mr. Forrester. The gentleman would not think there is any 
harm if the State condemned bad butter? 

Mr. Creuuer. So does the Federal Government. They both con- 
demn bad butter. 

Mr. Forrester. No; the State does not, under that ruling. 

Mr. Creitier. Judge Walsh, would you care to comment on the 
telegram received from the railroads? 

Mr. Watsua. Certainly, sir. The telegram from the railroad people 
seems, to me, what would be expected from them. My only amaze- 
ment is that, as Congressman Forrester says, we did not get their 
telegram 2 years ago. I know that they came to me, and I had 
little conference with Judge Smith 2 or 3 months ago. Somehow, 
they got the impression that the De ‘partment of Justice was in favor 
of H. R. 3, and they came in to see me. They knew about it, and they 
were interested in it then. 1 do not know where they have been all 
this time. 

Mr. Forrester. It is strange, is it not? 

Mr. Watsu. I want to reassure you that I have had no contact 
with them. As to their telegram, it is, to me, typical of the telegram 
you would receive from counsel for any large interstate organization, 
I would assume that this would cause more trouble than a 5-percent 
tax hike, just to unsettle the field where they had become accustomed 
to live and work together with the State and the Federal agencies. 

Mr. Cretuer. I just want to call the gentleman from Georgia’s 
attention to the fact that there is a letter in the file, dated January 
24, 1957, from the Association of American Railroads, which states: 

We would like to have an opportunity to present our views in the event your 
committee plans to give any consideration to H. R. 3, H. R. 19, or H. R. 679, to 
establish rules of interpretation governing questions of the effect of acts of 
Congress on State laws. 

They expressed an interest in the past. 

Mr. Forrester. Will the gentleman read the letter in response? 

Mr. CELLErR (reading): 

This is to advise that your letter of January has been received. Your name has 
been placed on the list of persons who desire to testify on legislation to establish 
rules of interpretation governing questions of the effects of acts of Congress on 
State laws. 

Mr. Forrester. And they appeared? 

Mr. Ceiurr. They did not. 
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Mr. Forrester. | have the record here. 

Mr. Cre.uer. This was after the hearings. The hearings were in 
1955-56. 

Go ahead, Judge Smith. 

Mr. Sairu. I do not want to prolong this, and I know that it has 
been considerably prolonged. I would just like to make this final 
statement and then be excused. 

On this telegram—as everybody knows, the railroads keep a large 
lobby here in Washington at all times to keep up with legislation in 
which they have an interest. It is not just understandable at all 
that—if they objected to this bill, why this mysterious delay for 4 
years to ever take any interest in it, or to mention it to even the 
author of the bill. I will say this, however: One of the principal 
witnesses for this bill, and the chairman will recollect him, was Mr. 
Thomas B. Gay, of Richmond. Mr. Thomas B. Gay is a prominent 
member of the American Bar Association, and he is the head of the 
firm of Mumford, Hunton, Williams & Gay in Richmond, which is 
the largest law firm in Virginia and which represents all of the rail- 
roads that pass through the Commonwealth of Virginia. That is a 
good many railroads. 

He was an outstanding advocate for this bill and finally, he got 
the approval of the American Bar Association for it, and testified at 
great length on this bill in ae of it. 

T can assure you that Mr. Gay is an outstanding lawyer and would 
certainly not have been up here testifying for a bill that he thought 
was going to be injurious to the railroads. 

Mr. CELLER. Judge Walsh? 

Mr. Sairu. I have no further statement to make. 

Mr. Wausu. All I have to say is this: I do not think—as we talked 
here with Mr. Hyde and Judge Smith and the other gentlemen as to 
the meaning of this bill—I do not think it is important as to which one 
of us is right in our view. The significant fact is that, in the best of 
faith, there is a group of lawyers in this room which seems unable to 
agree as to what it means. I just wonder why Congress should enact 
any measure where the meaning is so subject to doubt. 

Mr. Miuuer. May I ask a question? 

Mr. CeLier. Just a moment. 

Judge Walsh, would this bill not require congressional committees 
contemplating the statute to examine the statute on the same subject 
with all 48 States and then to decide whether it seeks to preempt or 
not, and then state so, specifically? 

Mr. Wausu. I would think so. I have never understood what it 
means in its original form. The only safe way that I believe it 
could be done would be that way. Then the committee would have, 
as its next problem, not only checking it against the laws of the 
States already enacted, but to sit back and foresee the laws that wouid 
be enacted after it was passed. If it does reopen these fields all over 
again, that is. 

Mr. Cetier. Would the committee have a staff large enough to 
do a thing like that? It would be an almost herculean task? 

Mr. Wats. This committee has a great staff and a most dis- 
tinguished one. They are capable of great feats. 

Mr. Ceuuer. If there were the slightest doubt, the congressional 
committees or Congress, itself, would willy-nilly pre empt. They 
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would not take any chances, and would that not have a bad effect 
on States rights? 

Mr. Watsu. To me, who has a very sincere interest to see State 
rights extended, it would have a bad effect, indeed. The other 
danger would be that, if Congress did not do that, the Court might 
extend part of the Constitution, itself, to say that, regardless of 
congressional intent, there is no room for State legislation in certain 
fields of interstate commerce. 

I should hate to see either one of those things happen. I think we 
are getting along pretty well and in maybe 1 case out of 20, we would 
have a serious concern with what the Supreme Court has done. 
Among us we would get into a good argument as to whether they were 
right or wrong, but over the years the present doctrine has worked out 
well and the States are flourishing, as we all realize, who have worked 
with State governments. How much indeed they do and how import- 
ant they and their municipalities are to their people and the great 

vast fields of importance that are left to them, I do not think there is 
any danger under this administration, or any other, that there is going 
to be any serious intrusion in these fields. 

Mr. Critter. Would not this preemption clause, in the desire to 
insert it wherever possible, arouse the hostility of the so-called State 
righters so as to jeopardize the enactment of legislation? 

Mr. Wausu. Like any other clause in the bill, it would be some- 
thing that would be a center of controversy. It could be considered 
with each piece of legislation. ‘That might be good. 

Mr. Cre.uter. Would it not arouse tremendous argument and bog 
down the passage of the bill in the determination of whether we should 
or should not preempt? 

Mr. Wausu. Mr. Chairman, I would assume that consideration is 
given right now to any important measure as to whether there is 
preemption or not. I am sure that that is something that under the 
present conditions Congress considers. I would not say that there 
would be any great change in the fact that there would have to be 
consideration given to preemption. The great danger would come in 
trying to express in words an intent whic +h the Court is now able to 
spell out of the action of Congress itself, the policy of Congress and 
the legislative history. That is where the hard work would come. 

Mr. Cetier. Reading Judge Smith’s brief, he admits that num- 
erous subjects are covered, like Federal Power and Gas Acts. There 
is also the question of aeronautical laws, maritime and merchant 
marine laws, aliens, including immigration and naturalization, agri- 
culture, criminal law, and labor law. 

Since this bill, which is a rule of construction, none of it refers to 
the future but to the past. Since many of these laws covering these 
fields that I have mentioned contain no preemption clause, would it 
be essential now for Congress to reenact all of those laws or reenact 
those laws where Congress believed there should be preemption and 
would that not create a tremendous difficulty to Congress? 

Mr. Watsu. It seems to that how it should be handled is a matter 
of draftsmanship. However, I am not sure. If there were not that 
amendment of these important statutes that you have referred to, the 
other way of approaching it would be by going back and creating an 
exception in H. R. 3 as to each of these fields, and to decide what 
fields you wanted H. R. 3 to apply to and what you did not want it 
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to apply to; you would have the same amount of work no matter 
how you handled it as a matter of draftsmanship. 

Mr. Cretiter. What field would not be covered by H. R. 3, aside 
from the field in which Congress by the Constitution is given exclusive 
jurisdiction, such as in the making of treaties and in the matter of 
common defense? What fields would not be covered by that? 

Mr. Wausu. The only fields not covered would be the fields 
which Congress had no power to act at all. 

Mr. Cetiter. What would they be? 

Mr. Waxsn. I suppose a purely local exercise of police power, where 
there is no interstate business or interstate commerce involved. 

Mr. Cretiter. What would be the effect of this bill in the field of 
management and labor relations? Could there be little Wagner Acts 
in each State, little Taft-Hartley Acts in each State, and could each 
State with reference thereto have concurrent jurisdiction? Would 
there not be tremendous confusion? 

Mr. Wausu. I do not know what the effect would be. 

I know litigation would be the first effect. It would be a question 
of whether holdings that had been reached under the present law were 
changed. 

The Supreme Court has held that as to numerous controversies 
that the Federal statute is paramount and there is no room for con- 
current State action. I think that as to the selection of bargaining 
agents for employees, that they have so held, that that must be done 
under the Federal statute. The States may not do it. I may be 
wrong on this, but I am just giving my recollection. I was not pre- 
pared to go this far. 

The other thing that occurs to me is the injunction of secondary 
boycott 

Mr. Hype. Would not the conflict part of this bill take care of this? 

Mr. Wausu. We are talking about the original bill, not the 
amendment. 

Mr. Hype. Would not the amendment take care of the conflict? 

Mr. Watsu. In your amendment, if it is declared, it would. If 
not, it would not. 

There is going to be litigation to decide what your amendment 
means. 

Mr. Cetiev. | asked the gentleman from Maryland, is the purpose 
of your amendment to make H. R. 3 only look to the future and not 
to the past? You cover both the past and the future? Is it possible 
then that States could pass little Taft-Hartley Acts to have New 
York, let us say, enact legislation contrary to the provisions of the 
Federal Taft-Hartley Act? Where would the position of labor be 
then? 

Mr. Wausu. The problem of working that out, to resettle the law 
under H. R. 3, I cannot quite see how it would work out. If indeed 
there would be separate State laws as to the selection of bargaining 
representatives, it seems to me that management and labor both are 
going to be in a most difficult position if labor, for example, let us 
take a big organization 

Mr. Cretier. General Motors? 

Mr. Wansu. If labor is to have one bundle of rights in New York 
and then labor is to have another in Pennsylvania, and labor to have 
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another in Virginia, and labor to have another in Ohio, it is going to 
make for all kinds of difficulties. 

How are they going to have uniform wage scales when the fringe 
rights may be different in one place or another, or the rights as to 
selection of bargaining representatives differ in one State and another? 

I do not know. These things are awfully hard to foresee. 

Mr. Miter. I wanted to get in this comment before Judge Walsh 
left. I would like to get your opinion on this. 

You talked about legislative intent and the policy of Congress and 
so forth. Many of us in Congress are concerned about the ‘fact that 
the Supreme Court construes our intent according to its own satis- 
faction. In other words, many of us may have voted for the anti- 
sedition laws, who did not have any intent at all of preempting State 
statutes on the same subject, when they were not in conflict. How- 
ever, the Court legislated for us by moving right in and saying we did. 

I think that you will agree that as Me mbers of C ongress we ought 
to have the right to manifest our own intent in any field. 

Mr. Watsu. Sure. 

Mr. Miter. Supposing that in this very case that Judge Smith 
talked about, the narcotics case in Virginia in which you said that you 
could not see any conceivable reason why the court would decide 
that on the same basis as it did the Nelson case, that the statutes 
were not in conflict, and there would be no history of Congress in- 
tending to exclude State statutes in the same field and the Justice 
Departme nt would go along with the State of Virginia in the same 
position, and on the same brief in that particular situation? 

Mr. Watsa. Yes, sir. 

Mr. Miuirr. However, supposing the Supreme Court does decide, 
just as it did in the Nelson case and in the narcotics case, that we did 
preempt the State of Virginia and the State had no jurisdiction in the 
field. Then would you be willing to come with us and join with us in 
attempting to write some kind of legislation that would prevent and 
prohibit these continuing decisions from the Supreme Court that not 
only preempt State statutes, but preempt the will of Congress? 

Mr. Wause. Mr. Watsu. In any particular field, of course, just 
as we are right with Judge Smith and Mr. Hyde who, I think, has a 
bill to take care of the Steve Nelson case as such, to amend the sedition 
law and make clear that there is no preemption there. 

We would do the same in narcotics. I think that to go to the tunda- 
mental question that you raise, and not to duck it, there is no way in 
which the Congress can keep—nor way down deep would it want to 
keep—the court from performing its function under the Constitution 
of construing your intent. 

Mr. Miuuer. That is right. 

Mr. Watsu. The difficulty comes from so expressing yourself that 
that intent cannot be misconstrued. That difficulty comes each time 
an act is drafted. It cannot be taken care of by a sentence or two in 
H. R. 3. This is a fundamental difficulty that has plagued lawyers 
and draftsmen since the time of Cicero in trying to express their 
thoughts so that there cannot be any misconstruction of them. That 
is the only way it can be done. This problem is not limited to statutes 
alone. You have the same problem in contracts. How many times 
have you tried to draw a contract and say that the entire agreement is 
embraced on these two pages? You know that sooner or later there 
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is going to be an ambiguity turn up there and that no party thought 
of, and that we are going to have to go to the court to have them 
figure out what the parties meant to have done in that situation. 

That is the way it happens in legislation, except that it is immensely 
more complex. You legislate for 160 million people. You do not 
just draw an agreement for two parties. In this vast, complicated 
community that we live in, these unforeseeable situations come up and 
then the Court has to act on the basis of the facts as they arise, and to 
decide what it was that Congress wanted done in that situation. 

Being human, every now and then they are going to do something 
that you or I, or both of us, would disagree with. Over the years they 
have done pretty well. The way to test their success or failure in this 
regard—the way to test it—is not to look at what they did —— 
not look at what they did last year or even 2 years ago, but look 
what they did 25 years ago. Go back and read Hughes and Stile 

Mr. Miter. The point is, what we did 25 years ago we were not 
concerned about. We are only concerned about the ‘past 4, 5, or 6 
years. We are more concerned about what we are going to do the 
next 5 years. 

Mr. Wausn. Let me finish my sentence. 

Mr. Forrester. Not the one that we have in history. We are 
trying to be practical about the facts. 

Mr. Watsn. Let me say that 25 years ago when these opinions 
were handed down, and if you now read some you will see that they 
were just about as controversial then as they are now, 25 years ago 
they were beginning to construe the New Deal legislation. That is 
the same thing. Lawyers, and I have no doubt Congress and every- 
one else, felt that they were writing everything ace ording to their own 
views. As you read their statements now, and they are cold in print 
and the print is dry, they read pretty well. We have been blessed by 
a group of great judges over the years. 

Mr. Forrester. Do I understand the judge is approving the New 
Deal philosophy? 

Mr. Watsu. I[ am not expressing any views on that. Iam express- 

x the Supreme Court’s holdings with respect to that. 

Mr. Forrester. The gentleman cannot approve one without ap- 
proving the other. That is my opinion about that. 

Mr. Watsn. I did not mean to contradict you, sir. I apologize for 
that. 

Mr. Cramer. Following the question of the gentlemen of New 
York, I thought it is a question that most of the members of this com- 
mittee are seriously concerned about. 

Is it your opinion that there is no manner in which Congress can 
carve out legislation which will have the effect of preventing the Su- 
preme Court from doing what it did in the Nelson case? 

As I understand it, and even as the Department of Justice argued 
in that case, it will prevent the Supreme Court from implying that, 
even though there is no direct evidence whatsoever as to Congress’ 
intent to preempt in that case and the Court still implied that Con- 
gress intended to do so. The arguments of the Department of Jus- 
tice in the Nelson case were that the available and direct evidence 
strongly indicated that Congress intended to leave State legislation 
unaffected. 

That should be the rule? 
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Mr. Watsu. That is correct. 

Mr. Cramer. Is it your position that Congress should not legislate 
even to this extent as a guide to the Supreme Court in the future 
with regard to what we mean? 

Mr. Watsn. In general terms, that would be my position but if 
you pick any particular field, of course you could make your intent 
clear. There is no doubt in my mind that you can make it clear 
beyond any doubt whatsoever, the intention to permit the State 
statute to remain effective in the Nelson case. The trouble is not 
with the Supreme Court. The trouble is with the imperfection of 
words. Words are the best vehicle that civilization has been able to 
develop for the perpetuation of thoughts and the expression of 
thoughts, but they are imperfect. It is almost impossible for any 
group of men, in the time that we have and the time that we have 
available for this sort of work, to group our words so that they cannot 
be misunderstood by anybody. It is only when there is a misunder- 
standing that you have recourse to the courts and then I do not see 
any way to improve on what they do. 

We may disagree in a few cases, but in most of them we agree that 
they try to get honestly the intent of the people who wrote or spoke 
those words. 

Mr. Cramer. What you are saying in effect is that the burden is 
on Congress? It is Congress’ fault for not saying that it never in- 
tended that? 

Mr. Watsu. I do not think there is any fault at all. IT think 
Congress does a magnificent job, when you consider what it has to 
legislate and the time and facilities with which it has to cover that. 
It is a matter of perpetual amazement to me that it is able to do what 
it does. 

Mr. Cramer. I do not know whether you are familiar with it, but 
I introduced H. R. 1900. I am very much in favor of the Smith bill 
as a suggested compromise but my bill provided that with regard to 
prior acts, that no prior act of Congress enacted in pursuance of a 
power expressly granted to the Federal Government by the Con- 
stitution of the United States shall be construed to supersede by 
implication any State law, unless (1) there is such a direct and positive 
conflict between express provisions of such act and such State law 
that the two cannot be reconciled or consistently stand together or 
(2) there is positive evidence that Congress clearly manifested an 
intention so to supersede each State law. 

That is exactly the same position being argued by the Department 
of Justice in the Nelson case. 

Do you not feel that that is a proper field for legislation? 

Mr. Watsu. I think that the Court would reach the same result 
under your rule. They would find there was a conflict. Those nine 
men, in the last analysis, they have to come to a conclusion as to what 
you meant to have happen. You deal with so many situations that 
you cannot envision all of them specifically. 

They have to decide what you mean to have happen in a specific 
situation. There is no way that you can take that responsibility 
away from them. 

Mr. Cramer. In the FBI files case, we disagreed with the Supreme 
Court in effect and legislated what we felt was our intention in that 
instance. Is that not possible for us to legislate in a general field as 
well as in the field of preemption? 
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Mr. Wausu. I do not think so in a field of preemption. There is 
no “field of preemption.” 

It is not a definable field that pervades everything. You can do 
the same thing in the Nelson holding that you do in the Jencks 
holding. We urge that you do. 

The De ‘partment is in favor of such legislation, but I do not think 
it could be done in a broadside method such as H. R. 3 would attempt. 

Mr. Ceuuer. | think we have about finished this, Judge. 

Judge Smith and Judge Walsh, we have had enough questioning 
and argument on this matter, and I will terminate the proceedings 
as far as H. R. 3 is concerned. 

1 will set a date in the not too far distant future for a vote on this 
bill. I want to await the return of Mr. Walter and Mr. Willis so we 
will not take that up at this time. 

Judge Smith and Judge Walsh, | want to thank you for your 
painstaking efforts and your patience. You have been very patient 
and both of you have been very enlightening on this matter. 

I will ask the members of the committee to wait to pass on some 
private bills. 

Mr. Tuck. Mr. Chairman, could you set up a particular date for 
this vote? 

Mr. Ceititer. Mr. Willis will be back next week. 

Mr. Mitxer. Let us make it a week from today. 

Mr. Tuck. As to other Representatives in Congress, I think that 
if you notified the members of this committee that a bill of this 
importance is going to be voted on at a certain date, it would be 
obligatory for those members to be oe or submit a proxy. 

Mr. Cetter. That will be arranged, Governor. 

Mr. Tuck. Do I understand now that we will vote on it next 
Tuesday? 

Mr. Cetier. Let the matter rest with the Chair and we will make it 
some day next week. 

(Discussion off the record.) 

Mr. CeELLER. The committee stands adjourned. 

(Thereupon, the hearing was adjourned at 12 noon.) 
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